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LONDON: volta by his Majeſty's Law-Printers ; 
For 1 WorRrarr and B. Tover, in Bell Yard; and . Rant | 
at the Inner TINA Gate, both near Templa Bar. 177 


By N. PIGOTT, Ea late a Baier of the * 


| 
| 
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BOOKS lately publiſhed. 
10 Qu NF 8. 


| Abe, Dialogue concerning the Exchequer 
ubliſhed from the RED Book, and 


- ION Book of Record in his Majeſty's 
Exchequer. Containing an Account of the 
greateſt Officers, their Salaries, Privileges and 
Exemptions, &c. By Thomas Madox, Eſq; 
never before publiſhed in Engliſh, and very 
proper to be Bound with his Hiſtory of the 
Exchequer, publiſhed in 2 Vols. 4 
| Statutes at Large, reviſed by Owen Raffbend, Eſq; 
Barrington's Obſervations 0 on the Antient Statutes, 
za Edition, . | 
Blackſtone's Commentaries on the Laws of Eng- 5 
land, 4 Vols. : 
Fitzherbert's New Natura Brevium, with Notes 


by Sir Matthew Hale, and the Writs e 
"oy an able Hand, 


og Wd 


Richardſon s Attorney's  Praftice i in the Courts of 
King's Bench and Common Pleas, or an In- 

troduction to the Knowledge and Practice * 

the ſaid Courts, as it now ſtands under the 
Regulation of ſeveral Acts of Parliament, 
Rules and Determinations of the ſame Courts, 
with Variety of Precedents in Engliſh, 4 Vo- 
lumes. 5th Edition corrected and improved. 
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ENU 1. 


+ Of the Oꝛigin,: Nature and Ale; + This head 


of Common Recoveries, A 


I Burro. 115. 
in the Caſe of Taylor on the Demiſe of Athyns Eſq; v. Horde Eſq; and Others. 


t Nature and Uſe] A Common Recovery with /ingle Voucher i 1s to bar the 


Tenant in Tail and his Heirs, only of ſuch Eftate Tail which is in his Poſſeſ- 
: fion Lyor where he f is put to a 8 with the Remainder dependant there- 


upon 


Common Recovery is a certain Definition of 


a Common 


Form or Courſe allow' d by Law 3 
Sbep. Touch. 


to be obſerved for the better A. 


Stud. Dial. 1. 
the Cap. 26. 


farance of Lands, and generally uſed for Dee. and 


A Treatiſe of Comnion Recoveries. 


- the barring Eſtates Tail, Remainders and 
*P. 2 Reverſions. Icannot ſay this is *an exact 
| logical Definition, but rather a Deſcrip- 


tion, as all legal Definitions are, for 0777s 
definitio in Lege periculoſa. 
Common Ricoveries being now gene- 


rally uſed to bar Eſtates Tail, it may not 


be amiſs to look into the Origin of Eſ- 
tates Tail, which our Anceſtors have been 
ſo fond = and which by Experience 

have been found to have created many 

Inconveniences to the Commonwealth. 


The Origin Liittleton tells us, that an Eſtate Tail is 


of Ellates 


Tal. a limited Eſtate, wherein the Donor in 


his Gift expreſſes what ſort of Heirs ſhall 
inherit; ſo the Law co-operating with 
the Donor J Intention, makes the Eſtate 


Tail. 


upon, and the Reverſion expectant which others have ; ; and of al 1 and 
Incumbrances derived out of ſuch Remainder or Reverſion. A Common Re- 
covery with double Voucher is to bar the firſt Vouchee and his Heirs of every 
ſuch Eſtate as at any Time was in him or any of his Anceſtors whoſe Heir he 
is of ſuch Eſtate; and all others of ſuch Right to Remainder or Reverſion as 
was at any Time dependant or expectant upon the ſame ; and of all Leaſes and 
| Incumbrances derived out of them; and it will alſo be a Bar of ſuch Eftate 


whereof the Tenant to the Præcipe was then ſeiſed, in Reverſion or Remainder 


expectant or dependant upon the ſame. See 3 Rep. 5. 10 Rep. 37. 2 Rol. 

Abr. 204. Skin. 63. 

The Recovery with treble Voucher is FL? to make a roach Bar of the Eſ- 
tate whereof the Tenant was ſeiſed, and of every ſuch Eſtate of Inheritance as at 

any. Time had been in the firſt or ſecond Vouchee, or their Anceſtors whoſe _ 


Heirs they ate, and as well of every Reverſion thereon depending, as alſo of all 


Leaſes, Eſtates, Charges, and Incumbrances derived out of any Reverſion or 
Remainder, _ 


hls.” 
1 


A Treatiſe of Common Recoveries, 


Tail. Theſe Eſtates are not, by this 


Name found in any ancient Writers ; for 


the Law of the twelve Tables makes no 
Mention of them, yet that Law calls the 


As nati to inherit; and in the Media 


ee there were Inſtitutions 


and Subſtitutions like our Remainders; 
and the Civil Law * had a greater Regard P. 3 
to the Male than Female Line, till the 


Emperor 7u/tinian, in his Novels, put 
both on an equal Footing. 


Ihe Jewiſh Law, which is the. moſt 


antient written Law, takes no Notice of 


theſe Sorts of Eſtates : Indeed the Daugh- 


ter of Zetophe had, on the Failure of I. 
ſue Male of their Family, claimed the In- 
heritance which ſhews, as long as there 


were Sons, the Daughters did not inhe- 
kit; But the Suceeſf on among the Jews 
was generally the ſame as the antient 


Romans. It is therefore to be inquired, 
if theſe Eſtates Tail had not their Origin 


from the Feodal Law: And it is proba- 


ble they had ; ſince that Law admits no 


1 e J mean in its Purity, 


before the F. eodum PFemimnium Vas intro- 


B 2 _ duced; 


42 

ö 

g 

- 
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A Treatife of Common Recoveries, 
duced; and by that Law, as uſed in Eng- 
land, the eldeſt Son took the Eſtate, and 
it always went according to the Tenor of 


the Inveſtiture or Grant, which is the 


very ſame as our Eſtates Tail, where the 


Holuntas Donatoris, is the Rule and Mea- 


ſure of the Eſtate; and as the Conquer- 


or introduced Military Services into this 
Kingdom, which aroſe from the Feodal 


Law which was in Uſe in Vormanady, long 
before the Conqueſt ; fo this inſenſibly 


carried the Eſtate to the eldeſt Son, and 
occaſioned the Statute of Entails : For 


before the Conqueſt, by the Britiſh Law, 
all the Sons inherited, and ſo was the 


Law in Yales in Edward the Firſt's 
Time. Mam oliter ufitatum eſt in Wal- 


lia quam in Anglia quoad Succeſſionem 
hereditatis, eo quod hereditas in Wallia 
partibilis fit int heredes Maſculos. And 
my Lord Hale is of Opinion, that till 
King John's Time, the hereditary Suc- 
fie to the eldeſt Son, was not ſettled. 
But this muſt be underſtood of Socage 
Land ; for from the Conqueror's Time, 


the Feodal Tenures of Kanights-Service 


were 


- A Treatiſe of common Recoveries, 


were introduced, and there the eldeſt Son 
inherited; and this held till the Statute * P. 5 
De Donis, when the Lords and great : 
Men being fond of perpetuating their 


Names, and handing down their Eſtates 


to their Families, by that Statute, created 


theſe Eſtates Tail. | 


At Common Law all Eſtates were Fee- 


ſimple, Abſolute or + Conditional, which + A Fe Tut 
created a wonderful Quiet and Repoſe to obo Dorn 
the Publick ; but when this Family-Law Fnown bythe. 


F | | | 5 | Name of a 
was Intr oduced, and theſe fetter d Inhe- of hee 
* | 8 */J 9 Pp 75 SL : , © | 
ritances eſtabliſh'd, it is not to be ima- em the 

gin'd what Suits, Troubles and Diſputes Cena” 


expreſſed or 


they created; as indeed it always hap- i=plyed in 


the Gift or 


pens when the Grounds of the antient conflitution 
= 5 5 a : or the F 
Common Law of this Kingdom are a! 3 


= that in Cafe 


ter d. And the Reaſon is obvious, for e Ponce 


| | 5 5 e died without 
the Common Law of England having its fuck particu- | 


lar Heirs, the 


Force from immemorial Cuſtom ; and, Land or Fe- 


RT RS ORE SI 5 5 Ii ſhould revert 
as my Lord Coke obſerves, being refined toche Dower. 


by the Experience of many Ages, its ut node 


| ſtanding ſuch 


Goodneſs is found by its Uſe ; but when Limitation or 


Reſtriction 


this excellent Conſtitution is alter'd by a was agree- 


S 


* politive Law, though the Change has a *P. 6 


Nature of 


gay Outſide, yet Time ſhews the Incon- able to the 
— — veniences Fendt, and 


A Treatiſe of Common Recoveries. 


the Condi- VENIENCES of the Alteration : - and the Le- 


tion itſelf no 


other than gillature having only a preſent Conve- 


(whether ex- 


breed or Diency in View, the new Law, when u- 


not) was im- fed, manifeſts that what was intended 
plyed in eve- 


ry fuck Gift; profitable, proves often Deſtructive, and 


yet our An- 


TLettors were, ſo it fell out in making the Statute of 
3 1 or Donis, which created Effates Tail, turn- 
ſuffered at ing all thoſe Eſtates which were Fee 


Common 


Law to aliene ſimple at Common Law, into thoſe cur- 


—_—— il Eſtates, which being of an amphi- 


 Donoras well bious Nature, and participating ſo much 


as the Heir, 


upon a Sup. Of a Fee as to be Inheritances, and yet 
poſition that 


me Cong Tenant in Tail in ſome Reſpects, having 
- on wes oy only an Eſtate for Life, this odd Mix- 


th is Purpoſe 


faisied or ture created infinite Difficulties, not fore- 


performed by 


the Donee's ſeen but experimentally found to be very 


h 
les Arc troubleſome to the Quiet of the State. 


and the con- 


ſequent Practice, being manifeſtly contrary to the Form ad Intent of the Gift, 
was therefore reformed by the Statute of Meſim. 2. Cap. 1. (commonly called 
the Statute de Donis) which required that from thenceforth the Vill and the In- 
tent of the Donor ſhould be obſerved, and that a Fee ſo given ſhould in all 


Events go to the Iſſue, and for want of Iftue, revert to the Donor : So that 
though Littleton ſays, that a Fee Tail is by Force of this Statute ; for that be- 


fore, all Inheritances were Fees Simple, Abſolute or Conditional; yet it is 
certain, that this Statute did not create any new Fee, auf re aut nomine, but that 


it only ſevered and diſtinguiſhed the Limitation from the Condition, and reſtored 
the Effect of each, that is to ſay, the Effect of the Limitetion to the Iſſue, and 
the Reverſion as the proper Effect of the Condition to the Donor, according to 


the plain Import and manifeſt Intent of the Gift: And yet, as by Means of this 
Statute the Limitation was raiſed above the Condition, the Fee might thenceforth 
be denominated from the Limitation, which as now eſtabliſhed, was become the 
Subſtance, as it was in Truth, before, the immediate End of the Gift, 


W r1ght 5 Tenures 186, 187, 255 
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A Treatiſe of Common Recoveries, 
| Theſe Eſtates being thus made by the 
Statute of V oftminſter the 2d, had vari- — 
* ous Fates, every Age looking on them | 
6 with a different Aſpect. 5 Ed. 3. 14. 
E * They were by Herle ſaid to be ſage Gen- P. 7 
tlemen that made this Act; and tho' 
the Statute De modo levandi Finer, was a 
moſt excellent Law, yet the Statute cf 
 Weſtm. 2. having provided Suod Finis 
ipſo Fure fit nullus, the Judges conſtrued 
a Fine levied by Tenant in Tail a Diſ- 
continuance, but no Bar; ſo that for 
200 Vears theſe Eſtates were favour'd; 
and the Nobility being always fond of 
this Act, by Reaſon it preſerved their Eſ- 
_ tates for their Family againſt Forfeiture, 
even of Felony | and Treaſon, there was 
no Hopes of getting it repealed by the 
Legiſlature; and therefore the Judges 
were forced to uſe their Art, by Colt 
ſtruction to avoid this Act, and remedy 
the intolerable. Inconveniences introdu- 
ced by 1 it. Vide Moore 1 56. 8 
It is true, prætoris eff Fus dicere non 
Condere, and this altering the Law, and 
evading the Statute of Meſm. 2. ſeems 
to 
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*P.8 2 aby a aki, away 1 Force of a. _ 

tive Law without the Legiſlative Power ; 

but Uſe and Cuſtom have given Common 
Recoveries a Sanction, and the Judges 

will not now let, them be ſhaken or re- 

flected on. 

The Origin... FAB Origin of Common 3 
Recoveries. and the Occaſion of introducing them 
has been much controverted among the 
Learned; and ſome are of Opinion that 

Edw. 4. ſeeing the great Effuſion of 

Blood in the unhappy Diſputes between 
the Houſes of York and Lancaſter; and 
finding, that tho' he uſed the Extremity 435 
of Law againſt the oppoſite Party, by 7 
attainting them of High Treaſon, yet 
their Eſtates were protected in the Sanc- 1 
tuary of Entails, and the Son who ſuc- 

ceeded the Father, generally inherited 

his Principles and Party as well as Eſtate. 

To remedy this, and to give People an 
Opportunity to Dock their Eſtates, this 

wile Prince brought Taltarum's Caſe on 
the Stage, in the twelfth Year of his 
p. 9 Reign, as King * James I. did Calvins 
f . and King James II. Edward 

| 2 8 


PRE, 


A Treatiſe of Common Recov' eries, 
7 Halt": 's Caſe, where the judicial Deciſion 


was made Auxiliary to the Police. How- 


ever it was, it muſt be owned Taltarum's 
Caſe was cunningly managed, for Prima 
Facie, that ſeems to be an adverſe Judg- 
ment, and the Opinion of the Court 
Was bor the Iſſue in Tail, againſt the 
Recovery. The Caſe was this, Tenant 


in Tail General, makes a Feoftment i in 


Fee, and takes back an Eſtate to him 


and his Wife, and the Heirs of their 


Bodies, and the Wife dies, a Pracipe | 18 
brought againſt Tenant in Tail, and he 

vouches the Common Vouchee, | and 
held that the firft Eſtate Tail was not 
| barred, becauſe Tenant in Tail was 
ſeiſed of another Eſtate, and the Reco- The Recove- 


ry in Value, 
which is the 
Reaſon of 


barring the 


very in Value, which is the Reaſon of v 


barring the Iſſue, goes according to the 
Eſtate whereof the Tenant was ſeized Iſue, goes 


according to 


R at the Time of the Recovery, and not the Eſtate 
in Recompence of the Eſtate he had not 
ſo that here Tenant in Tail being 7 of feed of. 
1 Special Eſtate Tail, the firſt Eſtate P. 10 
Tail General was not barred. But by 
wage was laid by the Bench in this Caſe, 


Es 5 


Tenant in 


5 Tail was poſ- 


| 
Ui 
| 


A Trecatiſe of Common Recoveries. 
it appears, the Judges were of Opinion, 
that if in this Caſe Tenant in Tail had 
come in as Vouchee, he had then come 
in of all Eſtates he ever had, though diſ- 
continued and turned to a Right; fo 
that from this Cafe, 12 Edu. 4. 14, 19. 
moſt date the ra of Common Reco- 
veries. But it ſeems to others that they 
are of far greater Anti quity; for when 
the Judges ſaw the ill Conſequences 
theſe fetter d Eſtates pri no and 
that they look'd towards a Perpetuity, 
they always endeavoured to leſſen their 
Authority. And my Lord Coke in Ma- 
ry Portington's Caſe, 10 R. 37. 6. cites 

ſeveral Caſes that from Edw. III. 's Time 

For the Rea · the Fudges were of Opinion. that a Com- 


ſon of the 


Lau, vide mon Recovery was a good Bar to an Eſ- 
ma, 75. tate Tail. And the Riſe of them ſeems 


to be from Octavian Lombard's Caſe, 


P. 11 44 E. 3. 21. The cafe was, Octauian 


Lombard brought a Replevin for taking 
his Cattle, the Defendant avows, for that 
one Micbolas was ſeized in Tail, and had 
Iſſue John and aan; Micbolas dies, 
Jon bn, then beyond Sea, Joan the 
Daughter 


moos = OS See det e > IT IFY 5 5 15, II Ir : r. — * 2 — — 4 ä — — 
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A Treatiſe of Common Recoveries, 
Daughter enters, and has Iſſue Vicholas, 
who enters; Joh»: the Son returns from 


beyond Sea, and ſues for the Land, and 
on an Agreement, releaſes to Nicholas, 
and for this Releafe Micholas grants him 


20 J. a Year, with a Clauſe of Diftreſs, 


and for Rent Arrear avows on the 


Land charged, then in the Hands of 
the Iſſue of Micholas, and the Diſtrefs 
held good. Now the Giſt of this Caſe 
is, Tenant in Tail pro Lite redimentda, 
grants to one that had a prior Right te 
- the Eſtate a Rent-Charge, in Conſider- 


ation of a Releaſe of his Right, this be- 


ing for the Benefit of the Iſſue, held he 

could not avoid it. From this Ground 

it ſeems Common Recoveries had their 

Origin; for the Iſſue in all Common 
Rercoveries *is ſuppoſed to have a Recom- P. 12 


pence in Value for the Eſtate loſt, and 
this Recompence in Value is the Reaſon 
of his being barred. T. 5 Edw. 4. 19. 


Pl. 25. Indeed it may be aden 


objected that this is all Suppoſal, ſince 5 


it is notorjous that in Reality, the Iſſue 


on a Common Recovery has no Recom-— 
$30 e Pence, 


—— A Treatiſe of Common Beeove: 5 
| | pence, and this, is all a "IPL of La V. 
That is true, but in Fi&ione Juris ſub.- 
7 Ait Equitas; ; and all Laws have their 
Fictions, and all grounded on Reaſon. 
However, it muſt be owned; that this 
occaſioned very hard Cenſures on Com- 
mon Recoveries by the Learned; ſee 
Sir Thomas Cr raiggs. De F. codis 161 1 fays, = 
Et licet ex Jure Angle um provideri in 
 Feodo Taliato poſit', ne in fraudem here- 
dum quiin Tallio ſuccedere deberent, Alie- 
natio frat, qui tamen in foro verſantur, 
callidis artibus mentem Legis ſubvertunt, 
& ex Illicito licitum per ambages faciunt, 
dum quod Vaſſallus alienare non poteſt, 
HpPeropter Conditionem in feodo Talliato ex- 
P. 13 preſſam, id ei *colludenti ſiue Conſentienti, 
ſimulatus contradifor ¶ Revera autem 
Feodi Empior, ex tacito conſenſu Fudicio 
Feodum evincit, illi Recuperationem vo- 
cant. But let the Opinions of others be 
what they will of Common Recoveries, 
the Publick has found the Benefit of 
them, and being now Common Aſſu- 
rances, the Judges, (as my Lord Hobart 
on another Occaſion lays) are even 


Aftuti | 


, — 


tile of Common Recoveries, ; 


Au i in ſupporting them and inventing 
Reaſons to maintain their Authority. 
Hence it is, that for ſeveral Centuries 
the ſole Reaſon given for Common Re- 
coveries was the Recompence in Value 
the Iſſue had, or by Poſſibility might 
have. But in Proceſs of Time it hap- 
pen d that there were many Caſes where- 
in the Iſſue or Party barred, could have 
no Poſſibility of Recompence; as if 
fſthere be 8 in Tail, [Remainder for 
BY Years; if Tenant in T ail ſuffers a Re- 
covery, the Remainder is barr'd, tho” 
hs” no Recompence i in Value can moni] to 
9 a Term which is but a Chattel. So * P. 14 
if a Feme Covert and her Huſband are 
vouched, ſhe is barr'd tho' the Recom- 
pence tangle; not to her; - ſo contin- 
gent Eſtates are barr'd without 2 Re- 
compence. And therefore the Judges 
have been of Opinion, that the Recom- 
, = pencein Value is indeed the true Reaſon 
f: bor barring the Iflue in Tail, but no 
Reaſon for barring the Reverſian or Re- 
mamainder; but the Reaſon why they are 
n barred i is, that the Recoveror is by Sup- 


{OR 5 
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poſition of Law, in of the Eſtate Tail, 
and that Eſtate Tail, by like Suppoſition 
of Law, continues for ever. And at 
Common Law the Donee po prolem 22 
citatam might have alien'd and have 
barr'd the Donor; fo theſe Common 
| Recoveries were Conveyances excepted 
out of the Statute of Donis, and is a 
Privilege inherent, and annexed to the 
Eſtate Tail, and not taken away by that 
Statute. And the Recoveror being in 
of the Eſtate the Donee had, and the 
p. 15 Eſtate Tail continuing in Judg ment 
7 Law, he in Remainder is fo barr'd 
that no Charge by him can ever take 
Place. 1 3 
There is another Objection made 
againſt Common Recoveries, which is, 
that when the Tenant appears and vou- 
ches to Warranty, that it is notorious 
here was never any Warranty among 
them, it being all a Fiction and Inven- = 
tion to bar the Entail. But as to this 
it muſt be obſerved, that whenever Te- 
nant in Tail is ane be he comes in of 
the ſame Poſſeſſion he had before, and 
„ 1 


A Treatiſe of Common Recoveries, 
to warrant this Poſſeſſion; for when a 
Man is vouched to warrant, and enters 


into Warranty, the Law preſumes he 
parted with the firſt Poſſeſſion with 
Warranty, and comes now to warrant 


it, purſuant to this Warranty; and 


that if it were otherwiſe, he would not 
enter into the Warranty, but counter- 
plead it, and demand the Lien or 
Ground on which the Tenant founds 
his Warranty; but if without deman- 
ding the Lien he enters into Warranty, *P, 16 
none can ſay he never warranted; for 


the Tenant cannot ſay the Woite ne- 


ver gave him a Warranty, becauſe the 
Vouchee has entred into Warranty; and 
the Vouchee cannot ſay he never war- 
ranted, becauſe his entring into War- 
ranty is an Eſtopel by Record, which 
binds him and his Heirs: So none privy 
to the Record can deny it, nor can any 
Stranger gain-ſay it, becauſe. the Law 
will always preſume, when any one en- 
ters into- Warranty, that there was a 
Warranty by Feoffment or Grant of 
ſuch an Eſtate as he who i is vauched 


had 
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Juſtice Willes, 
who deliver- 


A Treatiſe of Common Vetovertes. 
had before; and this is  Proſuniptio Fu 


ris, and gronnded on Reaſon ; for be- 
ing to the Vouchee's Prejudice, and he 
binding himſelf to render the Value of 
the Land in Demand, the Law will not 


preſume he would this ns. ven him- 
ſelf, unleſs he had warranted. 


The Nature 


er The Objections againſt Common Re- 


Common Re-. Coyeries being cleared, we are now to 


8 les. 


b. 1 conſider their Nature and Uſe. As to 
Shay 3 | als Nature, they are in many Things 
? Lord Chief like Recoveries on Title, + and for this 
Reaſon in every Common Recovery there 5 
ed the Ori- muſt be a Demandant and Tenant, and 


nion of all 


the Judgesin the Tenant being, as has been faid be- 


„„ preſumed to have a Warranty, calls 


ot Tong in his Warrantor, who is Vouchee, and 


2. ſaid „We he vouches over the Common Vouchee, 
think Com- 


mon Recove- and judgments are given juſt as in ad- 


ries are Com- 


i A vetlary s, wherein there is a Voucher. 


rances with And the Land being recovered by him 
the Conſent 


ol the Parties that brought the Writ, the Tenant is 
and are not 


| be com- left to his Remedy over, againſt him that 


udgment or 


ſas 2 made Default, and came not according 


roceeding to his Warranty to defend the Tenant, 


in any other | 


deal Agion, and ſo has F over, againſt him 
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to give Reaſons for, ad explain Onion Recoveries. 1 Wilſon 7 


ſiders them in the Nature cf real Actions, and the Recoverois are in b 


A Treatiſe of Common Recoveries, 


to recover 1n Value, "RE by this Means 16, Becauſe 


| now by lon 
the Eſtate Tail, that was made by the Canon and 
| ' 
| Tenant or his 'Anoeſtois; is barred ; for de Peco 


are become 


that it is pretended he had now no Common Af 


ſurances; 


Power to intail the Land whercunto he 24, becauſe 
they are ſuf- 
had no juſt Title, as now appears by red by 


the Recovery, the Land being evicted e e 8 


the Parties, 


* and recovered from him. And though *P.18 


thus far Common Recovelies agree with and a Re- 


mainder can 


Recoveries on Title, yet in other Things be barred up- 


on no othe | 
they differ; for a Recovery on a Title Principle but 


cannot be to an Uſe; but a Common Cd 


Common Re- 


Recovery being a . Aſſurance, ce is a 


Common Al- 


is always either to the Uſes declared, france. 
or to the Uſes the Land was . 1 


Mr. Pig- | 
There is likewiſe a Difference between 5 e 


Who was as 


a Recovery and a Fine; for a Fine able a Con. 


veyancer £5 


proves a Right in him that levies it, any Man of 
but a Common Recovery diſapproves - nog pages 


ſion, ka 15 CON - 


and diſaffirms all Title of him againſt founded him- 


{elf and eve 


whom it is had, Pophom 23, and: this Body elſe who 


ſo ſtrongly, that if there be three or Book, es. 


ceavourinig 
+ Recoveries] The Force of Recoveries to extinouiſh all Condit: . Powers, 
and Incidents annexed to an Eſtate Tail, ariſes fee om hence, that the Law con- 


V Kight, 
Fa. 591. Jan. 8. 1741. and ſce 2 Atk. 206. 


T7 four 


9 Treatiſe of Common Recoveries. 


four Diſcents caſt after the Recovery 
ſuffered, the Recoveror may enter, for _ 
the Recovery binds the Blood, and diſ- 
approves the Title. 6 Edw. 4. 11. Be- 
fore 32 H. 8. cap. 31. 8 Re- 
3 had ſo ſtrong an Operation, 
125 that if a Præcipe had been brought a- 
gainſt Tenant for Life, and Recovery 
3 2 it had bound thoſe in Re- 
* P. 19 er : ſo if after the Sta. t 32 H. 8. 
. and before the Stat. 14 Elix. Tenant 
for Life had let for Vears to one who 
made a Feoffment, and a Præcipe had 
been brought againſt the Feoffee, and 
he had vouctied. Tenant for Life, this 
had bound the Remainder ; but the Stat, 
14 Elix. cap. 8. helps it. 10 R. 43, 
3 Cro. 562. Moore Pi. 955: Cole's Ent. 
Pl. 7. 
It muſt not . i that inal 
Statutes, as well as 32 H. 8. and 14 El. 
have call'd theſe Common Recoveries 
feig gned Recoveries, and ſeemed to caſt 
a Reflection on them; but that in Rea- 
lity was only a Reflection upon the A- 
buſe of Common Recoveries. But on 


the 


PE 


A Treatiſe of Common Recoveries. 
the other Hand, 7 H. 8. c. 4. allows 


them, and enacts, Recoverors may avow 
without Attornment. 10 K. 37, 38. 


Dr. and Student $8. which ſhews they 
were lawful; for it is not to be pre- 


ſumed the Legiſlature would give any 
'M Countenance or 1 to Things il * P. 20 


legal. 


* to the Uſe of Common 6 
ries, they were invented and are uſed 
to bar Eſtates Tail and Remainders, and 


Reverſions expectant on them, and to 


reduce all Eſtates to that Purity and 


Sn they were in at Common 
Law, and to avoid, as much as may 
be, the Jncenveniences: the Statute de 
Donis brought into the Common- 
wealth, Grnoe without theſe Recoveries, 
as my Lord Cie obſerves, Tenant in 
Tail can make no Jointure for a Wife, 


Proviſion for his Children, or Payment | 
of his Debts. 


The Origin, Nature and UG bY, 


G Recoveries being ſhewn, 7 
i ball here Recapitulate ſome Obſerva- 


D 2 tions 


*P.2a1 8 
, expectant ; for at Common Law, that 
which is now an Eſtate Tail being a 

Conditional Fee, no Remainder could 
be after a Conditional Fee; for a Fee, 


A Treatiſe of Common Recoveries. 


tions made before, and ſet forth what 
Caſes occur in the Books in this Mat- 
* 
Firſt, a Gamo Ka by Te- 
nant in Tail, bars the Eſtate Tail, and 
all 1 and Reverſions tieren 


by the Rules of Law, cannot mount 
on a Fee. Now though the Statute 


de Donis turns this Conditional Fee 
into an Eſtate Tail, yet a Recovery, as 
has been obſerved hikers. was an Inhe- 
rent Privilege not taken away by that 
Statute, and it is a Conveyance excep- 

ted out of that Statute by Conſtruction 
of Law; and for this Reaſon, he who 
comes in under Tenant in Tail, is liable 


to all his Charges for the Recoveror 
comes in, in Continuance of the Eſtate 
Tail, for the Recovery inlarges the 


Eſtate Tail, which, by Suppolition of 
L Law, has a ; perpetual Continuance. 


2 Lev. 


A Treatiſe of Common Recoveries, 


2 Lev. 29. 1 Med. 110, 111. Sid. 285. 
3 Keb. 289. And this is the true Rea- 
ſon why the Remainders and Reverſions 


iy. barred; but the Reaſon why the 
* Tflue is Barr d by a Common Recovery, *. 2 


is the intended Recompence, 2 Lev: 30. 
and this Recompence is regarded in 


Law, and though in Reality there is 


none, yet the Law ſuppoſes a Recom- 


pence, and for this Reaſon the Iſſue is 
never barr'd without a Recompence or 
"= Poſſibility of one; for which Reaſon 
if Tenant in Tail thakes a Feoffment 


in Fee, and a Præcipe is brought againſt | 


the Feoffee, who vouches Tenant in 


Tail, and he vouches the Common 


Woche this bars the Eſtate Tail, be- 


cauſe Tenant in Tail coming in as Vou- 
chee, he ſhall be in the Degree of Te- 

nant in Tail, and the Recompence in 
Value he as, or by Poſſibility may 


have, goes to the Eſtate Tail, and when 
he comes in as Vouchee, be comes in 
of. all Eſtates he ever had. But if in 
this Caſe, if Feoffee had re-enfeoffed 


Tenant in Tail, and the Precipe had 
3 been 


A Treatiſe of Common Recoveries. 


been brought againſt Tenant in Tail, 


t What E- and he had + vouched the Common Vou- 
* P. 23 * chee, there Tenant in Tail not being 
barred by a ſeized of the Eſtate Tail, but of an- 


Recovery 


with ſingle Other Eſtate, there the Iſſue is not 


Voucher, ſee 


2 Rol. Abr. barr'd, becauſe the Recovery in Value 
and what EL. BOes according to the Eſtate whereof he 


tate ſhall not Was ſeized, and in Paſſeſſion at the 


be barred 


thereby. Time of the Recovery, and not in Re- 
 compence of the Eſtate he had not; it 
Mich. 10E4.18 true, as has been ſaid before, the 
Brod”, 6. Vouchee in the firſt Caſe may demand : 
the Lien, and then ſhall only be barr'd 
of that Eſtate to which the Warranty 


Ibid. 


is annex d; for the Recompence goes 


according to the Lien, but when Te- 
nant in Tail comes in as Vouchee, and 
demands not the Lien, then he comes 
in of all Eſtates he ever had. Plou. 


| [Maxwell's Caſe, 8. 14. And this Rule 


of the Recompence in Value is ſo true, 


that when the Iſſue has no Recompence, 
he is not barr'd; as if there be a Re- 


covery againſt Tenant in Tail and no 
Voucher, as by Default, and Tenant 


in Tail dies, the Iſſue is remitted, but 


if 


1 
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* if he had + vouched over, there had *P. 24. g 


been no Remitter, becauſe be tan; ar may 1} or 


Tail cove- 


have Aſſets, and if he ſhould tallity, We nants to ſtand 


ſeiſed to the 


would have the Eftate Tail and Aſſets us of him- 


alſo: And it is a known Rule, that the er ogg 


Iſſue in Tail never can defeat any Act unden. 


ver, to his 


but what is to his Advantage; and if sen in Tail, 


| c. and af- 
the Iſſue has Aſſets, or a Poſſibility . 
Aſſets, it is ſufficient, and the Recovery 9 


very with fin- 


1n Value goes to bim that loſes the Te- ge Voucher 


(wherein he 


nancy, and Formedon lies for the Aſſets, is Tenant to 

t recipe 
and he has ſuch Eſtate in the Aſſets as and vouckes | 
he loſt. Plow. 5 14. 2. And there is a der ine 


Common 


very good Caſe to this Purpoſe, 17 Ed. Vouchee) to 


other Uſes in 


2 $45.7: Chamberlaine's Caſe, which Fee, the Utes 
was this, Aſſize of Novel Diſſeiſin by = e eee 


againſt A. and F. 7 anſwers as Tenant, 8224; for 


2 where a 'Te- 


and vouches to Warranty A. who enters nant in Tail 


covenants to 


Into the Warranty, and pleads with the fand feifed 


to the Uſe of 


5 Plaintiff, and Judgment! 18 given that the himſelf for 


Plaintiff ſhall recover againſt Fad he 5: Be: 


mainder to 


over, againſt A. and J. brings a Writ of his Hue ia 
Tail, this is 


Error to reverſe this Judg gment, and held abſolutely 
that * Error does not lie, for Wy is by the P. 25 


void, for the 
ee is 


Judgment to recover againft 4. the 


Vouchee, who was Tenant, fo J. had to take Efe 


At the Death 
nothing ofthe Tenant 


A Treatiſe of Common Recoveries, 


A. ES ZE EY EN 53h. 


in Tail, nothing to do with the Judgment, being 


when by his 


Death the at no Loſs. And its there held that 


Title of te Voucher in Aſſize is not like Voucher in 


Iſſue com- 


mences, and Other Pr@cipe's; for in other Writs when 


that is an el- 


der Tile Vouchee enters into Warranty, the Te- 
concurring 


with it, and DANT is out of Court, and the Vouchee 


therefore it is only Party to the Plea; but here he can- 


void; and 


the Covenant not loſe but by Verdict of the Aſſize; 


as to the Eſ- 


tate for Life and here, if the Tenant ſhould reverſe 
to himſelf is 


void, becauſe the Judgment, he will be reſtored to the 


dere ie no Land Joſt, and have Recover y in Value 


| tranſmutati- 


on of Poſſeſ- alſo, and bo who has the Loſs muſt have 


fion: and 


uch Cote. Error, and that is the Vouchee, which 
nant is in any 


Cue oniy ſhews how much Notice the Law takes 


good in Re- both of the Loſs and Recompence; but 


ſpect of the . © 
Remainders, from this Caſe it muſt not be concluded | 2 


and ſince the 


Remainder that the Common Vouchee in a Common 


here 1s void, 


eee Recovery may have Error, for he is only 


and the firt a formal Party, and the Court takes No- 
Eftate are 


void. $9 the tice of it, Hob. 28. 3 Cro. 21 3. 


Covenant to 


ſtand ſeiſed, c. did not alter the Eſtate Tail, FI the Recov ery was ; hold 
good Bar of the Eſtate of the Iſſue i in Tail. Comyns 119. e and Clarke. 


1 Salk. 619. S. C. Farrefl. 18. 


*P.26 *Secondly, We muſt hides that theſe | 
Common Kecoveries are now become 
| Common 


my 
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Common Aſſurances of Land, nd there- 


fore are favoured by the Judges, and the 
Intent of the Parties reſpected and ſup- 


ported as far as may be. 2 K. 74. 3 
Rep. 3. 5 R. 20. 146. and a Fine, Re- 
covery and Deed to lead the Uſe, are all 


but one Conveyance, tho' they have ſe- 
veral Operations, which ſee well debated 
in Cromwell and Andrew's Caſe. 1 Cro. 1 5. 


"Thirdly, As to their Common Uſe 


and Method, if the Tenant be in Court 
and the Vouchee, then there is no great 
Difficulty i in the Matter, it is all done at 
the Bar; but if the Tenant be abſent, 
then there muſt be a Dedimus poteflatem 
de Attorn faciend & tertio Sumons' ad + 
Warrand and then Care muſt be ta- 
ken that all be regulary and carefully 
done. If there be Father Tenapt for 
Life, Remainder to the Son in Tail, Re- 
mainder over, and a Recovery“ is to be *P, 27 


ſuffer'd, it is ſafeſt to have a Recovery 


with treble Voiicher and let the Te- 
nant to the Præcipe vouch the Father, 


and the Father the Son, and the Son the 


Common Vouchee; for by this Means, 


8 if 


A Treatite of Common Reeoveries, 


if the Father has any antient Entail veſted 
in him, he coming in as Vouchee, is 


barr'd, which would not be if the Præ- 
cipe was brought againſt the Father, and 


he vouched the Son. And the Party 


who is concern'd to look into a Recovery 
is carefully to ſee if the Writ of Entry 


be duly filed, and the Proceedings re- 


+ There are re eu and to have an Ex- 


many Exem- 


vlifextions of EMPlification of the Recovery ; : for I have 


Recoveries 


ee dat e ſome Attornies ſo remiſs as to take 


Bar, berween all the Fees for a Recovery, and barely 
the begin- 


Queen Anne, and about the berate of the Reign of King George the Se 


cond, whereof, no Entries upon the Rolls in the Treaſury of the. Common Pleas, 


or Writs of Entry, Summons and Seiſin can. be found thereto belonging ; this 
being diſc 


fcovered by this eminent Author and Conveyancer, the Statute of the 


14 Geo. 2. c. 20. to amend the Law concerning Common Recoveries, Ac. was 


made, to prevent the Miſchief which might happen to Purchaſers from ſuch 
Neglect, whereby among other Things, it is enacted, that after 20 Years Poſ- 


ſeſſion under a Recovery, the Deeds to lead the Uſes thereof ſhall be deemed 


good Evidence that ſuch Recovery was duly ſuffered, in caſe no Record thereof 


can be found, or * ſame be not regularly entered on Record. See the Str 


N tute. 


ning of the. take it at the Bar, and do nothing more. 


Reign of 
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| Of the Tenant to the Pracipe. = 


N every real Suit there muſt be a De- 
mandant and Tenant, the Deman- 


daant is the Party grieved, and who, in 


the Courſe of Juſtice demands a Repa- 


ration for the Tort done him. The 
Tenant is the Wrong-doer, and who 
with-holds the Land or other Thing de- 
manded, ſo that though Common Re- 


coveries are deemed to ſome Intents fic- 

titious, yet there muſt be Acores fabulæ, 

for which Reaſon there muſt be a Te-. 
nant to the Præcipe; that is, the Writ ene 


to the Præ 


of Entry muſt be brought againſt one % mult be 


actually ſeif⸗ 


that is + actually ſeized of the Freehold e of the 


| Z | x43 Frechold, of 
5 E 2 | | by elſe the Reco= 
CCC VVV 
+ Aﬀtually ſeized] John Dormer the Father by a Settlement made before the 
n John Dormer, after limiting an Eftate to his {4id Son and 


Dormer for 99 Vears, if he ſo long live, and after his Death or otter ſooner Dez 
termination of that Eſtate ſo limited to him, to 7. S. and J. B. Truſtees and 
their Heirs during the Life of Robert Dormer upon Truſt to preſerve the con- 


tingent Uſes therein after limited from bein g aefeated, and after the End of the 


laid Term to the Uſe of the firſt and other Sons of the ſaid Robert Dorm 


er in 


Tail 


* Treatiſe of Common Recoveries, | 
$1 ING een by Right or Wrong, or elſe the Reco- 


other Re- very is void; for in every real Action 


mainders, 


and the lat there muſt be a good Tenant to the 
Remainder 


1 Zh, . Freehold, otherwiſe he cannot render 
Dormer th ont: a | . 
Pather of the © the Tand as the Writ commands; and 
. 24 - * though the Tenant may plead Non- 
Leſſor of the Tenure, yet if he does not, the Iſſue 
Plaintift in 


the ame in Tail is not barr'd, who may plead 
Trords as me Mient Tenant tempore "A 12 Ed. 4. 


Feber, De- 1 2, 19. becauſe the Iſſue is not eſtop- 


mer. Nobert 

| Dormer had ped ſince he claims Per formam Don, 
on = 

Fd N. Marquis of JL incheſter” 8 Caſe. But 


Dormer, and 


e geg 1 there be a good Tenant to the Pre- 
_ cx of Ages capes, efore the Return of the Writ, it 
they levied a 

Fine to make 18 good ; for even in adverſary Writs, 


' a Tenant to 


che Precie, if the Tenant. was not Tenant at the 
and ſuffered Teſte of the Writ, but was before the 


a Recovery 
 in-which-- Return, it was well. If he were not 
Fleetæauood 
ws Vou- Tenant at the Return of the Writ, he 
chee: By the 
Opinion of all the Judges, the Fine and Recovery were no Bar; for a good 
Eſtate being veſted in Truſtees during the Life of Robert Dormer, he and his Son 
could not by any Act defeat the Remainder Men, without the conſent and 
0 joining of the Truſtees, during the Life of Robert Dermer, as the Freehold was 
in them: The plain Intent of making Robert Dormer Tenant for 99 Years, was 
to prevent him and his Son from barring the Eſtates in Remainder without join- 
ing the Truſtees. 3 Atkyns 1367 36. Smith on the Demiſe of Dormer v. Park- 
25 & al. 2 5 Feb. Pat in Error in Domo Procerum. 1 Shore 347 


3 might 


A Treatiſe of Common Recoveries, 


might abate the Writ by pleading Non- 
tenure; but if in that Caſe he voyched 
over, then as to himſelf he admitted 


the Writ good ; but then the Vouchee 


might counter-plead the Tenancy 3 but 
if the Vouchee does not counter=plead 


the Tenancy, it is good againſt them all 
by Eſtoppel. But in this Caſe the Te- 
nant Wall not Recover in Value, be- 
cauſe he is at no Loſs; but if he be- 
* come Tenant after the Voucher, and *P. 30 
before Judgment is given, where the 
Vouchee is ſummon d ad Warrantizan- 
dum by Writ, and appears at the Re- 
turn, as in Lacy and William's Caſe. 
_ Salk. 568. Then the Judgment nor . Non. 
being given on the Præcipe, but on the &. 
laſt ede this Judgment binds the 
Land; ſo that when the Recoveror 


takes out Execution, the Tenant by a 
ſubſequent Purchaſe cannot avoid this, 
for the Tenant is become a Loſer, and 


ſhall recover in Value againſt the Vou- 
chee, and the Vouchee over. Hut. 112, 
113. And if it be a Recompence by 


Eſtoppel, 


$68, S. C. 


A Treatiſe of Common Recoveries. 


Eſtoppel, this concludes Parties and Pri- 

vies, and is good to bar them. Hriles 319. 
Now if it be thus in adverſary Writs, 
much more in Common Recoveries; = 
and therefore in Common Recoveries, 
if there be a good Tenant to the Pra. 
cipe any Time before Judgment, it is 
good, with this Diverſity, that if the 
| mw comes to the Land by his own _© 
| *P. 31 Act, he can never plead it to 1 the 
| Dana s Writ, but has thereby 
= - made the Writ acod 3 but if he comes 
—=— to the Land by Act of Law, he may 

abate the Writ by pleading Non-tenure. | 
A4 As if a Son has a Præcipe brought a- 
1 gainſt him in the Life of his Father, 5 
= -- and his Father dies, he may plead Non- 
DM. tenure, if the Land deſcended to hing 
by his Father's Death. x H. 6. 12. 5 H. "82 
$ 9- 5 Edw. 3. 82. ; 37 H. 6. 16. 
Fs is e Boks Why a Te- 0 
nant to the Præcipe is neceſſary, ix. 
becauſe the Eſtate ＋ ail of the Vouchee nt 
is on 
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A Treatiſe of Common Recoveries, 


= is barr'd only in Refpe& of the Aﬀets 
> recovered, or which by Poſſibility may 
be ;ecovered in Value: Now till the 
Demandant ſues Execution againſt the 
Tenant to the Præcipe, the Tenant can- 
not have Execution againſt the Vou- 
cChee, nor the Vouchee againſt his Vou- 
chee; and if the Tenant to the Præ- 
= cipe had nothing in the Land, no Exe- 
— *cutian can be ſued againſt him, and if *P, 32 2 
no Execution can be ſued againft him, 
no Recovery can be had over in Value, 
and conſequently no Recompence to 
dind him, and ſo the Recovery can be 
no Bar. And to inforce this, Liitleton 
in Taharum's Caſe lays, when there is 
no Tenant to the Præcipe, there is no 
Recovery, becauſe there is none againft 
whom the Demandant may recover the 
Land, and a Recovery proves not the 
= 5 Tenant ſeized, but ſuppoſes it. Plow- 
den in ManxwelPs Caſe, elaborately 
— urges this Point, and endeavours to 
» prove that a Common Recovery may be 
good, 


A Treatiſe of Common Recoveries. 


good, where there is no Tenant to the 
5 Præcipe. Now all his Arguments ſeem 
to centre in this, that all Parties and 
Privies to the Recovery are eſtopped, to 
ſay there was no Tenant to the Præcipe 
againſt the Admittance on Record. But 
it is plain that Eſtoppels bind not the 
Ildſſue in Tail; and the Law is now ſet- 
P. 33 ted, that if. there be no Tenant to *the 
TOOLS Props, the Common Recovery i is void, 
and the Iſſue in Tail may falſify, E 
is, reverſe it for this Error; 2 the 
Recovery in Value (as has been ſaid 
before) goes to him that has the Loſs, 
or loſes the Tenancy ; ; and he that loſes 
may aver againſt a Stranger that he loſt *' 
nothing, ſo ſhall recover nothing: And 
if fo, a fortiori the Iſſue in Tail, who 
comes paramount all e e and 
Eſtoppels, may aver Mient Tenant” tem 
pore brevis, 3 N. 5. 6. 60. a. 12 Ed, 
4. 12. 19. Cro. Car. 309. Co. El. 
21. Moor 255. 4 Leon. 2 3 . But if 
one that has a Remainder in Fee ſuf- = 
| fers a Common Recovery, it binds and 


eſtops 


2 6 — 6 — 
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* A Treatiſe o of © Common Vece 
eſtops his Heirs, though there is no Te- 
nant.to the Precipe. Stiles 320. 2 Crole 
21. and in a Writ of Right, a Recovery 
may be good without a Tenant to the 

Præcipe I Veni. 360. But in a War- 
runtia Charte, he who brings the Writ | 
muſt be Tenant of the Land the Day 

« the Writ purchaſed; and it is a 

* g00d Plea to lay IViewt Tenant Four *P, 34 

del Brief; - ſo if one releaſe with War- 

ranty, he may vouch him that releaſed ; 
but it is a good Plea to ſay Releaſee Pod 
nothing at the Time of the Releaſe. 5 
Hob. 21, 24. 8 5 Mi 
Though a Tenant to the Precipe M ſo 
eſſentially neceſſary to a Common Re- 
covery, yet if a Stranger who has no- 
= thing in the Land be added and made 

2 Tenant with him that is ſeized of the 
Land, it hurts not, for the Recom- 
bpence in Value goes to him that loſt the 

== Eſtate. 1 Vent. 350. 

Having ſhewed the Realon - I 5 7 

| Tenant to the Prætipe is fo abſolutely 
= neceflary in a Common Recovery, I 
Wt ſhall now ſet down the Caſes that occur 


? 
| 
: 

| 

| 

| 


A Treatiſe of Common Recoveries, 


in the Books about this Matter, which 


will ſerve to illuſtrate this Point. 

| Leflee for another's Life, makes a 
| Leaſe for ſixty Vears and dies, and he 
in Reverſion, being Tenant in Tail, ſuf- 
fered a Common Recovery, and held 


* p. 35 * Erroneous for want of a good + Tenant 
+ See the to the Præcipe; for the Freehold: was 


Stat. 14 Geo. 
2. c. 20. to caſt on Leſſee for Years as Occupant, 
amend the 


aiend the and ſo he, or ſome claiming under him, 
ing Common ought to have been Tenant to the Pre- 


Recoveries, 


„ cipe. 5 Keb. 7235. 785. 


bars not the Entail, for the Woman is 


not a proper Tenant to the Præcipe, for 


the Reaſons that {hall be hereafter de- 


1 4. was Te- Clared: So if a Man be + Tenant for 
nant for Life, «7 fe = 
Remainder 0 1 e 1 © = 


to B. in Tail, 


Remainder to C. for Lab 2 7. leaſed and releaſed to A. then a Nen was | L 3 
brought againſt J. Who voucked B. and C. and they vouched the Common 


Vouchee. Helt held that this was a good Recovery to bar the Intail, though 


C. had but an Eſtate for Life, and after Confideration gave his N accord- 


ingly 2 Id * 754. 


+4. 
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Rep. Huſband makes a Feoffment to the 5 
Uk of himſelf for Life, Remainder to 
his Wife for Life, Remainder. to the 
Heirs of their Bodies, and a Præcipe is 
brought againſt him and his Wife, and 
they vouch Common, Vouchee, this 


295 — . td. 2 


— > jd 9 — „ %w5t r — 56 


— — . 


fred 


8 


4 Treatiſe df Common Kitiveries: 


f L Life, Remainder to B. in Tail, if a 
2 Pracipe be brought againſt both. this 
bars not the Entail; ſo of a Precipe 
> againſt Mortgagor and- Mortgagee: And 
the Reaſon of all theſe Caſes is, be- 
cauſe the Land recovered in Value ſhall 
be in the ſame Degree as the Land loſt ; 
and when a Joint Frecipe is brought 
againſt Baron and Feme, Tenant for“ P. 36 

4 Li and him in Remainder, Mortgagor 8 


and Mortgagee, it ſuppoſeth them to this was for. 


merly the 


be Jointenants, and the Judgment muſt e 
be againſt them as Jointenants, and the note! 


© now the Rea- 


Recovery i in Value according to the Ac- n Cem, 
old, quod 


tion, whereupon he recovered, and fo widen ares 
{hall be the Execution, then the Re- 8 Cats, 
cover} in Value being accordingly, it 1s „„ 
in the ſame Degree the Eſtate Jail was, 

ſo no Bar to the Iſſue in Tail or Re- 

3 mainder, the Recovery being of a Joint- 
Eſtate. Further the Cauſe of the Bar 
is, the Aſſets recovered in Value, and 

FJ none {hall be admitted to {ay the Aſſets 
went otherwiſe than the en 3 
and in theſe Caſes the Writ being Joint, 

1 and the Tenants vouching as grocer 


1 


. # 2» 4 9 TT 5 
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A Treatiſe of Conmian Recoveries. 


nants, the Recompence goes to ſuch 

Joint Eſtate Tail the Tenants had, and 

not to the Eſtate Tail of the Feme or 

him in Remainder, 3 R. 6. and the Iſ- 
ſiue is never barred, but where Recovery 

* Pp. 37 in Value goes in ler of the firſt * Entail, 
which this Joint Eſtate cannot, and the 

Aſſets and Recompence cauſing the Bar, 

the Aſſets cannot veſt in him in Re- 

mainder only, and fo go to the Eflate 

Tail, but muſt enſue the Loſs by the 

Recovery, whereby it veſts in Baron and 

Feme and Tenant for Life, and Ri- 
mainder-Man jointly. Dyer 252. 3 Cro. 1 

I Loon. g. 670. 10 R. 39. 645. Theſe are the - | 

Reaſons given for theſe Caſes, which 

indeed ſavour of a wonderful Subtilty ; I 

and though no Man would venture to 

ſuffer a ne in this Manner, yet 

theſe ſeem to me to be Apices Juris, and 

perhaps if now agitated again, would 

not be ſo caſily admitted, fince the 

bor 7 Caſe Courts at Law now uſe all Means to 

5 ſupport Common Recoveries, as Aſſu- 

Nes races, now commonly uſed for Con- 74 

theſe Fee veyance of Eſtates. Ideo Gere. | 
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A Treatiſe of Common Recovertes, 
If there be Tenant for Life, Re- 
mainder in Tail, Remainder in Fee, if 


he in Remainder in Tail fuffers a Com- 

* mon Recovery, it bars not the Entail, P. 38 
becauſe no Tenant to the Præcipe; dur 
if he in Remainder in Fee ſuffers a Re- 
covery, that bars his Heirs, as has been 
faid before. Dyer 252. 2 Noll's Air. 
395. Moore 356. 4 


Lands are given to Huſband and Wife, 2 Inf 342. 
and the Meine of the Body of the Huſ- 


band, Remainder over, the n 
alone ſuffers a Recovery, wherein he is 
Tenant to the Præcipe, and vouches the 
Common Vouchee, this is no Bar to 
the Iflue, or him in Remainder ; for 


PT 


the Recompence cannot enure to the 
EEſtate, the Wife having a ſoint Eſtate 
with her Huſband, ſhe cannot be a 
Partaker of the Recompence, becauſe . 
ſhe was no Party to the Recovery ; for 
the Eſtate between Huſband and Wife 
is an entire Eſtate, and no Moiety be- 


tween them; ſo the Huſband alone no 
good Tenant to the Pracipe, and the 
Eſtate Tail and Remainder depended on 
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A Treatiſe of Common Recoveries, 
| the Eſtate of Huſband and Wife, as on 
1 * P. 39 an Entire Eſtate. 5 R. 5. Owen 129, 
10 10.  Aliter of a Joint 

Eſtate conveyed to ther before the Co- 
verture ; for there one Moiety is barr d. 
Moore 95. Coke Marquis of I incbeſter's 
Caſe. But if Huſband be ſeiſed in the 
Right of his Wife for Life, Remainder” 
in Tail to 4. Remainder over to B. 
Huſband by Bargain and Sale inroll'd, 
or by Leaſe and Releaſe grants the _ 
Land to another, againſt whom a Pre- 1 
cipe is brought, who vouches A. and a 
Common Recovery is had; this bars 
all the Remainder and Entail, for here 
was a good Tenant to the Pracife. 
2 Roll's Abr. 394. So is Cupledick's Caſe. 1 
Huſband and Wife ſeiſed for Life, Re- © 
mainder to the Heirs Male of the Body © 
of the Huſband ; Huſband diſcontinues, 7 
and a Precipeis brought againſt the Diſ- 
continuee, who vouches the Huſband, 
who vouches the Common Vouchee, 


this 1 is a good Recovery, 3 R. 6. a. 
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A Treatiſe of Common Recoveries, 


Though a Tenant to the Precipe be * p. 40 


abſolutely neceſſary in every Common S 


oncerning 


Recovery, yet if it be by Diſſeiſin, it the Precipe 
3 2 | | : | 8 TT if T | by Diſſeiſin. 
is good in many Caſes. As it Tenant 


in Tail be diſſeiſed, and a Præcipe is 
brought againſt the Diſſeiſor, and he 
vouches Tenant in Tail, who vouches 
over, this bars the Entail. So in Lin- 
coln College Caſe, 3 Rep. 58. b. a Man 
makes a Feoftment, to the Intent the 
Feoffee ſhould reconvey to him and his 
Wife and the Heirs Male of his Body, 
which they do accordingly, and he has 

Iſſue a Son, and dies, the Son in his 
Mother's Life-time, Teuens liberi Tene- 
menti, which muſt be intended by Diſ- 
ſeiſin, (being on pleading, and to be 
taken moſt ſtrongly againſt the Pleader) 
ſuffers a Common Recovery, and Wife 
Releaſes with Warranty, and notwith- 
ſtanding 11 H. 7. cap. 20. held the En- 
1 i barr'd. 3 N. 38. 1 Inf, 326, 

365. . 1 Mod. 218. 2 Roll's Abr. 
395. e 8 


Upon 


A Treatiſe of Common Recoveries. 
P. 41 Upon what has been already Aid, it 


There muſt pe. 
be Tenan is apparent there muſt be a . eee to 


to the e the Præcipe, either by Right or Wrong, 


ripe either by 
Right or and therefore in many, Caſes it may 


Wiong⸗ ſeem wholly impracticable for thoſe 
who have the Remainder in Tail to fuf- 
fer a Recovery : The moſt uſual Way 

is for him in Remainder to get the Te- 

+ Surrender] nant for Life to + ſurrender to him con- 


A Surrender 


of a Tenant ditionally ; 3 and m this, t though the Te- 


50 e er nant for Life keeps the Poſſeſſion, yet 
ie Recovery will be good. But if a 


Years ftand- Common Recovery be to be ſuffered of 


in 2 Str. 
| 15 4 Manor, wherein are many Leaſes 


for Lives of Part of the Manor, tho 
the Practice has been to get Surrenders 
from the Leſſees, that is only abun- 
dans Canteta : ; and I take it not to be 
neceſſary; and I think the Recovery 
good, though the particular Tenants 
for Lives did not ſurrender; for the 
Reverſion of the Lands leaſed for Lives, 
remains ſtill Part of the Manor; and 
the Fine or Deed that made the Tenant 
*P, 42 to the Precipe, carried the entire Ma- 


nor 


A Treatiſe of Common Recovertes. 


nor to him, as well Reverſions as Poſſeſ- 

ſions; for the Manor being an entire 

Thing, the Freehold thereof was in the 

= Tenant to the Præcipe, to make this 

| pow! - ſhall endeavour to prove two 
"Firſt That whatever is Part of the 

Minds: whether in Poſſeſſion or Rever- 

ſion, paſſed with the Manor. = 
Secondly, That the Reverſions of the | 

Tenants for Life are Part of the Manor, 

and paſs'd by Grant of the Manor to 

* the Tenant of the Præcipe, and conſe- 

= quently the Recovery” of the Manor a 

good Recovery. „ 
As to the firſt Point, if we look into 55 

the antient Venn Boke, which are moſt _ | 

nice and exact in all Real Actions, 

we cannot find one Inſtance of a Præ- 

> cipe of a Manor, and another of Lands 

leaſed for Lives, that are Part of the 

= Manor: But on the contrary, if a Man 

3 1 brought a Præcipe of a Manor, and in 

iit demanded any Lands, Part of the P. 43 

EZ Manor, he muſt either abrid ge his 
1 G Plaint 
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A Treatiſe of common Kecoveries. 


Plaint, or if the Tenant pleaded this 
Matter in Abatement, the Writ was 
| abated quia bis petitum, it being ſu- 
| perfluous to demand the ſame Thing 
twice; and if Lands are mentioned 
with a Manor, they ſhall be intended 
to be no Part of the Manor, becauſe © 
all that is Part of the Manor is com- 
Pres in a Præcipe of the Manor; 
as 36 H. 6. 17. Sci Fac to have Exe- | 
cnc of the * of Dale, and fix 7 
as Acres of Land, it 1s no Plea to ſay the 
5 ſix Acres are Parcel of the Manor, be- 
cauſe the contrary ſhall be intended. 
438 Ed. 3. 11. Pl. 2. Sci. Fac ona Fine 
0 of the 1 of B. and demands fort 
= Acres of. Land, and twenty as Parcel | 
of the Manor, the Tenant pleads Mien. 
| Comprize, and held no Plea, becauſe | 
every Part and Parcel of the Manor 
paſs'd by the Grant of the Manor by 
= the Fine, and therefore the proper Plea 1 
* p. 44 * was Mien parcel, which ſhews that if : 3 > 
2: the Land be parcel of the Manor, whe- | 
ther 1 in Poſſeſſion or Reverſion, it paſſes | l 
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. 1 5 PORN of the "= ring which is an 
entire Thing, 34 H. 6. 1, 2. Præcipe of 
a Manor, Entry into a Part, abates the 
Writ, aliter. of Acres ſever ed. 
As to the ſecond Point, it muſt be 8 
cConfeſſed that the Reverſion of the Te- 5s. 
nements in Leaſe was in the Owner of / 
the Manor, otherwiſe he could not have OY 
the Rents and Services; ſo that it muſt 
be either a Reverſion in Groſs divided. 
from the Manor, or elſe Part of the 
Manor. That it ſhould be a Reverſion 
in Groſs, divided from the Manor, has 
no Colour or Reaſon ; for when a Man 
is ſeiſed of a Manor and Demeſnes in 
| Poſſeſſion, and makes a Leaſe for Life, 
and parts with the Poſſeſſion of what 
bo fo leaſes in Lieu, of the Poſſeſſion, 
| he has the Reverſion and Services, which 
are annex'd to the Manor and Part of 
it, and the Reverſion and Services na- 5 
= * turally follow the Right and Nature“ P. 4 5 
+ of the Land. As if a Biſhop hath a Mar- H 
nor, and a Tenancy fas, he has 
BE the Tenancy Jure Hccloſæ; for the Te- 
8 2 nancy 


A Treatife of Common Recover! 


8. 


nahcy came in Lieu of the Services, 
and the Services being Part of the Ma- 


nor, the eſcheated Tenancy became 
Part of it, and is incorporated to it. 


: | And our Caſe 1 is ſtronger 3 ; for if a Te- 


nancy eſcheated, which has Time im- 


from the Manor, and was always Part 
of it, paſſes by Grant or Recovery of Y 
the Manor. And in our Caſe there 


memorial been held of the Manor, is 
incorporated to the Manor, and be- 
comes Part of it when it falls, a fortiori 


the Reverſion, which was never divided 


Was only a temporary Intereſt granted 


p. 46 


for Life, and therefore the Reverſion 
remains in the Grantor, as what he ne- 
ver parted with, and the Services attend 
the Reverſion; and as the Poſſeſſion was 


Part of the Manor, ſo are the Rever- 
Dog and Services which follow the Ma- 


nor as a Recompence for and in Lieu A 
"7 the Poſſeſſion granted to Tenant for 
Life. Lite. ſect. 90. And this is not 
| like the Cafe of the Grant of a Manor, 


excepting an Acre, tor there the Acre 


- Is 
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is divided from the Manor. 6 R. 5 6, 
66. But even in that Caſe, as to him 
that has a Right to demand the Manor, 
it remains Parcel, Finch 18, 8o if one 


teaſe a Manor for Life, except the Ad- 
vowſon, thereby the Advowſon becomes 


Diſappendant, becauſe the Exception ſe- 
vers it from the Manor: But if one 


grant an Advowſon Appendant for 


Life, the Reverſion i is ſtill Part of the f 
Manor, and paſſes with it, N. 
which ſhews the Difference between an 
Exception which ſevers the Thing ex- 


cepted from the Manor, and a Leaſe 


for Life; for by the Leaſe nothing paſ- 
| ſed but "what the Leſſor intended, and 


what 1 is not leaſed remains in the Leflor 


in another Degree, 38 H. b. 38. a. If 


one leaſe an Acre Parcel of a Manor 
* for Life, and after grant the Manor, P. 47 


the Reverſion paſſes, becauſe the Acre 


Was always Part of the Manor, and no 
more paſſes than what was granted, and 


that 1s only for Life; ſo at Was not 


granted remains in the Grantor ; and 
though the Proper: : Term of Law for 


this 


——U—U 7 IR PAR . — een, = 2 
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EN is a Reverſion, yet the natural plain 


Senſe is no more, than that I am ſtill 


ſeized of what is not granted, that is 
of the Land, Parcel of the Manor in 
another Degree than when in Poſſeſ- 


fon, If I am ſeized of a Manor, and 


am diſſeized of an Acre Parcel of the 


Manor, it is not ſevered in Right, tho 


it is ſevered in Poſſeſſion; ; for by my 


. 46 


Entry it becomes Parcel again. M. 7 
H. 7. 8. Pl. 10. fo an actual Severance. 
is no Severance in Right, much more 
where there is no Severance at all. As 
to Authorities in Point, the Books are 
full of them, where it is unanimouſly 
held, that if a Man ſeized of a Ma- 
nor Tak Part of it for Life, the Re- 
* verſion {till remains Part of the Manor. 
Litt. Set. 590. 1 Int. 324, 325. where 
a Diverſity 1 is taken that a Reverſion of 
Part may be Parcel of a Manor in Pals -- 
ſeſſion, but a Part in Poſſeſſion cannot 
be Parcel of a Reverſion. 2 Leon. 222, 


Cro. El. $23. is N. 12. II R. 


50. 
Co. Ca. 306, 8 Winch 46. the 
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Seck. 149, 227, 557, 501. 1.19. 104, 


151, 323. 4. 324. 4. 6. And of this 
Opinion were Sir Edward Morthey, At- 
torney General, Mr. Serjeant Lutwich, 
Mr. Serjeant Broderick, Mr. e ; 
Webb, and Mr. Powley, in a Caſe of 

great Concern left to be determined b 
Opinion of Counſel, between the Earl of 
' Pembroke and the Lord 1 indſor, touch- 
ing ſome Leaſes for Lives, which not 


being ſurrender'd, were ſuppoſed not to 


be barr'd by a Recovery ſuffered by the 

Earl of Pembroke, which being now 
queſtioned. by the Lord 1 indſor, who 
married the only Daughter and Heir of 


the late Lord Pembroke, the Caſe being 


fully“ weighed and debated by Counſel *P. 40. 


of both Sides, it was agreed that the Re- 


verſion of thoſe Tenements in Leaſe for 
Life paſs'd, and the Entails therein 
were well dock'd, by the Recovery ſuf- 
fer d by the Earl of Pembrobe, in which 
Caſe Sir Edward M orthey ſtarted a Dif- 
| ficulty that the Teh at” to the Præcipe 


| wg made by Fine, the Reverſion could 
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not paſs without Attornment; but as 
to that it is plain the Reverion paſs d 


by the Fine without Attornment. 1 


Ing. 319, 320. and the Fine being to 
an Uſe, there needs no Attornment; ſo 


if it had been by Bargain and Sale 3 in- 


roll'd, or Leaſe and Releaſe; for the 
Eſtate veſts by Operation of the Statute 
of Uſes, which is by Act in Law, fo no 


Attornment neceſſary, 1 Tal. 309. 
Moore 32, 68. Hob. 165. 3 Leon. 


1, N.0$--- Jones 244. And 
the Objection Was waived, and Lord 
MWindſor had the Lands in Diſpute; and 


the ſame Point hath ſince been agreed and 


* p. 95 determined * in the Earl of Derby s Fa- 


mily, vide the A ppendix. 6 


| See the Stat. If the Land, Ip which the Recovery 


14 Geo: is intended to be ſuffered, is not Part 


mending the 


Tenders. Of: 0 Manor, and. is in Leaſe for Life, 
| ing Common then it muſt be ſurrendered to him that 
has the Reverſion or Remainder, before 
he makes a Tenant to the Præcipe; or 
if the Surrender be after the Convey- 

| ance, that makes the Tenant to the 

5 Præcipe, 


Recoveries. 
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reg. en to Wes Tei chant to "ates Pre- 
1 ae; ; and by miſtaking this, ſeveral 
1 E Recoveries have been {et aſide: As for 


1 Example, If after the Leaſe and Re- 
FT leaſe executed to make the Tenant to 
the Præcipe, the Tenant ſurrenders to 
* the Releaſor, this is void, for he has no 
a Reverſion for the Surrender to W e 


Though as has been before chteteold, 

where there is a Leaſe for Life, no Part 

of a Manor, that muſt be ſurrendred 

to make a good Tenant to the Præcipe, 

yet no Term for Vears hinders him that 

1 bas the Freehold from ſuffering a Com- 
mon Recovery, becauſe the Law has * P. 51 
little Regard to Terms for Years, which 

are only Chattels. And by the Statute 


of Ghucep. cap. 11. Leſſee for Years in 


Lyndon, may falſify a Common Reco- 
very, whereby the Judgment is not to 
be Raid, but the Execution ſuſpe del 
during the Term, and this is foe by 
2 Writ De Inquirendo ſuper Statut Glouc 
| and tried 1 in the Huſtings, and extends 

FM. H ta 


4 


. 52 


A Treatiſe of Common Recovertes, 
to other Towns that have ſuch Courts; 
but the Statute extends not to any Caſe 
but where the Leaſe is by Deed, nor 
to Tenant by Statute Z/egir, &c. But 
now the Stat. 21 H. 8. cap. 15. extends 
to all Leaſes out of London, and by 
that Statute the Leſſee ſhall be receiv'd 
to falſify the Recovery before Judgment, 
and it {hall ſuſpend the Execution; but 
then he muſt not only aver the Collu- on 
ſion, but plead ſome Bar to the Plain 


tiff's Title; and this Statute extends 


to all thoſe Caſes where the Vouchee or 
"Tenant lets Judgment go by Default. 
* A Fine was levied in order to make NY 
Aa [Tenant to the Pracipe, and a Writ of 


Entry brought againſt the Conuſee, 


who vouches, and Recovery had, and 
doubted if this be a good Recovery; 5 
for the Fine having no Uſe declared, Ha 
the Uk reſults to the Conuſor, 3 = 
to here | is no good Tenant to the Pra- 
cipe. Tho this Cale has not received = 
a formal Deciſion, as I remember, and 
Sir Edward Morthey and Mr. Poley were 
ſtrongly of Opinion the Recovery was 


Joie yet it ſcems, with Submiſſion, 


—1 | - the 


n ” 2 — A 
I —— 


W A Treatiſe of Common Recoveries. 
"Mo 15 the Recovery 18 good; for af Common 
Law a Fine was Tranſacris Tudicialis, a 
final judicial Agreement on Record. 
And though a learned Judge has ob- 

ſerved it is not a Feoffment of Record, 
== yet it has the Force and Effect of a 
Peoffment. Now at Common Law, if 
ga Fine was levied without Conſidera- 
tion, as in a Fine there needs none, 
the Conuſee was Tenant to all Writs, 
3 till the Statutes of Perners of Profits 
and Uſes; and by the Statute of Uſes, *P, 53 
al thou gh the Uſe reſulted back to the 
1 Fe "IM where no Uſe was declared, 
yet the Intent of the Parties always 
guided the Uſe, and there could be no 
treſulting Uſe againſt the Parties expreſs 
Intention, ſo that whenever the Uſe _ 
9 it is becauſe the Parties intended 

ſo not contrary to their Intent, 
which is the Guide of Uſes, 1K. 200.8. 
6 K. 64. 5. Now in this Caſe the plain 
Intent of the Parties here was to make 
1 a Tenant to the Precipe, and that 3. 
BZ {hewn on Record, by the Writ of En- 
try Wage againſt the Conulee, and 
H 2 the 
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1 Deed] ow there was no + Deed to declare the Uſes, 
| e 2 It Was obj ected, the Uſe of the Fine 


thereof. 


A Ereatite bf. Eonmtori Recover 
the Fi ine, Recotery a and Decd, are = 
but one Aſſurance to cut off the En- 
tail. 2 N. 72.6. > Zo 54. Cro. Car. 
321. Hardres 402. And the Reaſon 
of the contrary Opinion ſeems to be, 
that theſe Gentlemen took the Statute 
of Frauds to extend to Uſes, which it 
does not, but only to Truſts; for if a 
Man buys Land and pays x" it, and 
* has no Conveyance, but a Fine, with- 
out any Declaration of the Uſe of it, 
it is certainly good. 1 
Since the Ke Part, and indeed 4 
all this Book was wrote, the following ic 12] 
' Caſe has been reſolved: A. Tenant in 
Tail, levied a Fine, and after ſuffered 


a Recovery, wherein the Conuſee was 
Tenant, who vouched the faid 4. and 


1 Atk. 7 


greements to 


ſuffer Com- reſulted. 85 the Conuſor, 3 and though Wa, 


W e Intent of the Fine was to make a 


ties; and 


touchin 
B end Tenant to the Præcipe, yet no Uſe or 


the Uſes Truſt can be averr'd ſince the Statute of | 
Frauds, But Lord Chief : Juſtice Holt, 
and 


4 ; reatife of 0 3 


” 4 and the Court of _ 8 Bench, 1 
4 the contrary; for at Common Law the 
== Uſc was always intended to be to the Co- 
= nuſce, and was never averr d in Plead- 


ing, unleſs it were to the Uſe of a 
Stranger; then it muſt be averr'd, and 


= held, the Party was in by the F ine, 
and a good Tenant to the Præcipe, and 
© *that the Statute of Frauds extends not“ P. 55 
© to Uſes that ariſe by Operation of 

Law, but to ſuch Uſes as are to third 

ZZ Perſons, which are Truſts; and ſince the 
Statute, neither Conuſor nor Conuſee 
can by Parol aver the Uſe to a third 
Perſon. 8 Ann. B. R. Lord Angleſea 


againſt Lord Alibam. Vide Lotch 257. 


This Caſe is reported in 2 Salk. 676. 
but he has miſtaken the Year, for it was 
not 8 V. z. but 8 47x. and allo in a 
a Book inttled Reports of Caſes in Equi- 


255 7 16. 
I find in ſeveral of the Law Books 
it is ſaid, that in ſome Caſes a Recove- 


ry may ** good without a Tenant to 
the e by n but this i take 


to 
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to be, where he who ſuffers the: Reco- | 
very is Tenant in Fee; for Eſtoppels 
bind not the Iflue in Tail, becauſe he tt 
claims Paramount per  formam Dom ; 
and ſo is the Caſe of Bull and Wyatt, 
I Cro. 388. One Riginald and his Wite 
ſeiz d in Fee, Jure uxoris, by Inden- 
ture let the Land Habend a die datus, 
*P. 56 * for Life of the Leſſee, rendring Rent, 
with a Letter of Attorney to deliver = 
Seiſin: The Attorney made Livery the 7 
ſame Day, ſecundum formam Charte : 
Leeſſce enters and pays the Rent: The 
Wife dies: The Heir before Entry ſuf- 
fers a Common Recovery, and the 
Court held the Leaſe void, and Livery 
the ſame Day it bears Date void, and 
| urged that the Leſſee entring, ab; pay- 
ing the Rent, he is Tenant at Will, and x 
not a Biff but admitting it a Di 
ſeiſin, and there was no Tenant to tge 
Præcipe, yet held he and all claiming! un- 
der him eltoppedl. = 
" By what _ To make a gd Tehant to the Pra- ME 


2 


- veyancea Cie, in order to ſuffer a Common Re- 


Tenant to the 


 Precipe may go 5 covery, 
be made. CET 


N. 2 ( 
"SIN 2 8 e 
2 J X 
- . 2 * N 3 8 
* 4 8 een 
re r 


ment the Bargainee doth bargain and fell p 
again to another, and the firſt Deed is — 
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covery, it may be done either by + Fine, 4. Fine) The 
? Tenant to the 
Feoffment, Leaſe and Releaſe, or Bar- Præciße was 


de d 
gain and Sale inroll'd; and this latter Pine, the Re. 


Way by Bargain and Gale ſeems good be- very was 
pi Barg 8 


ſuffered, and 


fore Inrolment, if the Deed be inrolled the 455 was 
5 . everied, yet 
within fix Months + by relation; for in in a wrt 


in a Writ of 


a ſtronger Caſe, if a Man bargain and pag. od. 


* ſell Land by Deed, and before inrol- Recovery, for 


there was a 


"57 


inrolled within fix Months, the ſecond e hg 


= By relation] 
" Bargain and Sale by the Bargainee 1885 eee 


good; which ſhews the Freehold was W 


Burro. 1134. 


| | q the fir ſt Bargainee, otherwiſe he could Where a Re- 
not transfer it. 2 Inf. 675. Wey 106. bees mall 


have relation 


2 Cro. 535 409. Owen 150. Dyer 219. to the Bar- 


gain and Sale 
Moore 41. yet in Practice, I have known to make a 


. AT: to 
© ſome very able Counſel refuſe to let the: rg rnb 


he Præcipe: 


the whole is 


gain and Sale, that makes the Tenant to <ompleated, 


= Recovery be ſuffered till the Deed of Bar- Sp. when 
; both mall be 
the Precipe, i is inroll'd, which is certainly convdered: as 


the lateſt Way, 1 good, if inroll A ee 
alter. 1 pats its 


Conveyance 
to the Uſe 
, 5 ab initio. 


+ If 
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+ By the. ＋ If the Tenant ho: the Præcipe be 1 


Stat. 1 4 Geo. 5 
133 made by Feoffment, Care muſt be taken 
ECO . 


A , that Livery: be duly made before the Re- 
pe? =. covery ; if 1 it be be Leaſe and Releaſe, it 
notwith muſt be duly executed before the Re- 


ſtanding the 
Fine or Deed Cover Ys. and not belped by antedating 


or Deeds ma- 


king the Te- it, though nothing is more common 
Pra, among Attornies than to bring the 


Præcipe 


ſhould be le- Desds to #1 eftminſter, and often ex- 


vied or exe- 


dated after ecute them after the Recovery taken ; 
the Time f 
the Judg- At Bar. 
ment given 
in ſuch Recovery, and the N of the Writ of Scifin, provided A 8 ap- 
pear to be levied or executed before the End of the Term, Great Seſſion, or 
Seſſion, or Aſſizes in which ſuch Recovery was ſuffered, and the Perſons j joining 
in ſuch OY had a ſufficient Eſtate 24 Power to fuffer the ſame. 
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*P, 3 + A Writ of Entry was returnable 0 
t ARecvery Quinden Martini, 26 IWov. being a 3 
der theſe Cir- Monday, the Term ended the * edne/- 
would now day following; the Leaſe and Rela 
Re Sat, Were dated the 26th and 25th of Mou. = 
14 Geo, 2. and the Recovery taken on YYedne/aay 
the 28th at the Common Pleas Bar, 

and ill, for it appear'd on the Face of 

- the Recovery, that there was no Te- 

nant to the Precipe, for . Writ of 


Entr 5 


an. a. 


taries, and ſome able Men held it good, 


yet on good ROS; > it was held Erro- 


neous. 
O pon n of ths Caſe * 


mention'd, the Recovery is certainly 
void; for fince a Recovery was ſuffer d 
: 4 of that Term, on the 26th of Nov. vis. 
N Quinden Martini, it cannot be otherwiſe 


preſum'd but that the Tenant on that 


Day appear'd to the Writ, “ and Jug. p. 59 


ment was then given, Ke the Releale 


bearing Date the 25th of Wov. it plain- 
== ly appears there was no Tenant. to the 
= Precipe, becauſe Judgment was given 


Rumden Martini; and though the Re- 


covery was taken at Bar the 28th, and ſo 


noted by the Serjeants, yet the Judges 
take no Notice of that, and of nothing : 


but but what appears on the Record. 


=—_ More, By the Circuitiers it is ſaid, Hae ; 
0 all Deeds to make a Tenant to the Præ- 


cipe, ought to be dated before the Term, 


becauſe | the Term is one Day in Law, 
. 7 and 


| | 
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A Treatiſe of Common Recoveries. 


and all that is done in the. Term relates 
to the firſt Day, and a Deed after cannot 


be given in Evidence; but that may be 


_ eaſily cur 'd, by taking an Exctnpblica- 
tion of the Writ of Entry. 
If Tenant for Vears be made Tenant 


to the Præcipe, it does not extinguiſh his 


Term. 1 Mod. 107. 
If a Recovery be f long ſtanding, the 
TJudg es, who do all they can to ſupport 


* Pp. 60 * them, will + preſume there was a good 


1 pPreſume 
# Prefume) Tenant to the Precipe ; : and if ſuch a 


Bar wherein ver be wen in Ev ide 8 
the Validity Reco C * & I nce, will i 1n 


o two Reco- tend there was a good Tenant to the 
1714 and Pracipe at the Time of the Recovery, ſo = 


1714 and 
1721 came zyill preſume a Surrender of Tenant for 


in queſtion, 


1 Lie. 2 Gro. 455. 2 Lui. 1 5 $9. "8 Keb. 


that tho? at 311. 9 Mod. 143. 


ſuch a diſt- 
ance of Time proper 1 to the Præcipe hall be Prefumed, 8 no Deed 


appears; yet in this Caſe it appearing that there were Deeds inrolled for hf 
Purpoſe, wherein proper Parties did not join, and the Uſes were declared to have 
been warranted by ſuch Deeds; the Court could not pre/ume there were an 
others. And ſo directed the Jury to find againſt the Recoveries, which they FR 
did „ Keen on the Demiſe of the Earl of Port/mouth et al. v. tze 
Earl of Efmgham, 2 Stran. 1267. Eaſter 13 Geo. 2. and ſee 2 Stran. 1129. as „ 


to preſuming there was a good Tenant to the Præeipe. Where a Perſon has 


Power to ſuffer a Recovery om, preſumuntur Rite et Solennitèr acta until the con- 3 7 


- - one appears; but if the contrary appears, there 1 is an End of the r 
N 2 Burro. 1072, 1073, 1974: 2 Lutw. 1549. 
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CAPUT Il. 


t Who map ſuffer a Common: A Papi 


| being Tenant 
Becov ery, VVV 
+356. eres a Reco- 
very, as declared the Uſes to himſelf and his, 8 z oſs is not a Purchaſe 
within the Stat. 11 & 12 W. 3. for it is no new Acquiſition, but only a new | 
Modification of the Family Eſtate. See Comyns a2 
A Recovery may be ſuffered by Tenant in Tail, who has Power to ſuffer it, 
that is to ſay, he muſt be either Tenant in Tail in Poſſeſſion, or have the con- 
currence of the Freeholders claiming under the ſame Settlement, and this Prin- 
* is adhered to, by the Stat. 14 Gee. 2, c. 20, 2 Bur. we and 1 Bur. 
116, 119. | 
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© 72 Ty Perſons may ſuffer Common Garn 618. 
Recoveries, but thoſe diſabled * 3: _ 
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1 Welt. | 
| by Law, and this Di! ability ariſeth ei- 8 Part z. ; 


ect. 3, 4, 5 
ther from the Common or Statute Law. é, wo 85 


By Common Law + Infants are diſabled N hiegy 
= to ſuffer Common Recoveries, and to verde, and 
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Recoveries. 
| open this Matter, it will be Oe ti beer Fol. 
7 I 2 8 ſee; + 1 81 In 
5 | a Marriage 
Settlement, Huſband made Tenant for 99 Years if he ſo TOR lived, Remainder 
; to Truſtees during the Life of the Huſband, Sc. Remainder to the firſt, &c. 


, RE Son by the Marriage i in Tail Male, Remainder to the firſt, & c. Son of any other 

= Wife, Remainder over; | 

L 5 | El Son is born, of Age, the Wife 3 and there are no F Sons by a ſe⸗ 
= cond Marriage; the Truſt for preſerving Contingent Remainders deſcends to 
_ Infant; if for the Benefit of the Family, Equity will Decree the Infant Truſ- 


| > tee to jain in a e 1 Ne $ 530, Stat. 7 Ann. c, 19. ſet. 1% 2. 
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. 61 * ſee what Privilege the Law allows In- 
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*P, 6 2 * * hand; and ther ctore the Common Law RR} 
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fants in Adverſary Writs. 


It is natural that thoſe, who, by Rea- 


ſon of the Infirmity of their Age, have 


not the full Uſe of Reaſon, and want 
Experience in the Management of their 


Affairs, ſhould be under a legal Diſa- 


bility of prejudicing themſelves; but 


as Nature has not fix d an Age or Time 
certain when young People come to the 
Firmneſs of Reaſon, ſome attaining it 


ſooner than others, therefore for the 
publick Tranquility, the Common Law 
adjudpes all Perſons Infants till they are 
Twenty one Years old, becauſe till then 


they are ſuppoſed not to have a Firmneſs 


of Judgment or Diſcernment capable to 


manage their Affairs. 


The Learning when and in what 
Caſes an Infant ſhall have his Age, and 
when not, is of great Extent, and 


not tende to be handled here, but n+ 
„only to. ſhew ſome. few Rules for the 


better underſtanding the Matters in 


GPS rr —— 


A Treatiſe of Common Recoveries. 


allows Age to an Infant in by Deſcent, 
but not by Purchaſe; the Reaſon is, 
when he comes to the Land by Raben 
he is in by Act of Law; but a Pur- 
chaſe is his own Act: $0 an Occupant 
ſhall not have Age. Hob. 239. 1 And. 
21. 6 Co. Rep. 4. It is doubted whe- 
ther an Infant ſhall have his Age in a 
Ceſſavit. My Lord Coke, 2 Inſt. 40 f. 
8 K. 44. ſeems to be of Opinion that 
he ſhall have his Age, but 7. 25 Edu. 
3. 9. is againſt it; but it ſeems my 
Lord Cole's s Opinion is Law, for this is 
a Statute highly Penal, and therefore by 
Equity extends not to Infants ; for as 
in a Ceſſavit, the Defendant, by ten- 
dering the Afrears, and giving Security, 
may free himſelf ; ſo the Law would 
be unreaſonable-to- oblige an Infant to 
a Tender, when by Intendment of Law 
he has not Reaſon to know what to 
— 5-7-6 
In Attaint, Diſceit or Sho the Pa- 
rol demurs, not for Non-age, but in 
. ' Error, 


ccc — ni — 1 — . = a . 8 
ccc c — 
— BLVD 10 — — > BR * - a 


_ OT I FI 1 Si 1 
A!» km. . —«]7rÜ‚— 4, 
Ger Mee ea erer 8 Ga. 


apes See ae as 
CO on —— 5g, 


n 


* e 
n — > S 


9 


1 


„TTT 


of 
3 
1 
Pr: 

C2 
; 


"WI" 
f * e * Le 
. — Ione Sp ne ˙ I SIS 


a Re 4 
£5 $5 he 


— Duc 96 
2 


ada 8 _ 5 ; "II . 8 —— * 
5 r — — +. . 5 7 Sr 8 I II E - pig 
COL ASA IEEE nf oa Eg ie. PD Ws SO WINS 
— LED 7 * * ——_ 95 i —_— r 2 — — RET: x pr * 
** n TH. ee Se . 
WE B53 1 at 2 — 2 - 2 ot 2 2 eee 2 2 — - 
* W- * 80 


Fd 
I ey TATE 


ww © r 2 
5 WES - * - 1 * <2 - . 
2 wait Oy IEA 
0 : 


* 5 2 4 * 9 a „ 2 S o 7 * 4, 24 2 * * 8 * 9 1 Cz 75 4 & £ % * — - = al 
"HFS; * 4 „7 „ ; FI e tha as Ss = E.< 4s 4 * . 
— 1 £ £ & % 12 ' 
| | reati | OT | | | | | . £cove | tes. | 


* P. 6 3 * Error to er a Fine, the Tenant 
being an Infant, and in by Deſcent, had 
his Age. Teak. Cent. 97. 2 Cro. 3 9. 2 
2 M. 19 U. 6. 25. Moore 84. 
* Abr. 25 1. 1 Kol. Rep. 251. 

In Dower Age is not grantable, nor 
in Formedon in Remainder, but in 
Formedon in Deſcender it is, 6 K. 4 
Thus to ſeveral Ends and to ſeveral 

| Purpoſes the Common Law privileges 
Infants from Suits during their Infancy, 
and in other Caſes not, all grounded 
on ſolid Reaſon ; but in all Suits againſt 
an Infant, if he appears by Attorney it 
is Error, for two Reaſons; firſt, be- 

_ cauſe he is preſumed not to have Diſ- 
cretion to make one, and the Law will 
not put it in his Power to hurt himſelt. 
Secondly, if he be deceiv'd, he has Nobo- 
dy againſt whom he has Remedy; and 
for theſe Reaſons, if in a Common Reco- 
very an Infant is Tenant or Vouchee, 
and appears and pleads, or vouches ei- 
a in Perſon or "7 en, it is ex- 
W roneous. 


A Treatile of Common Recoveries. 


*roneous. Stiles 246. 2 Roll's Abr. 396. P. 64 


Cro. Elix. 158, 172. 1 Jones 318. 


It was long dubious whether a Com- 


mon Recovery ſuffer d by an Infant, by 
Guardian was good; and in Mary Por- 
tington's Cale, Co. 10 Rep. 42. the better 


Opinion ſeems to be that fuch Recove- 


ries are erroneous ; but that Point is 

now ſettled, and it has been the com- 

mon Practice to do it by Privy Seal on 
weighty Reaſons, which has ſome Re- 
ſemblance with the Civil Law, where 
the imperial Authority ſupplies the De- 
fect of legal Age. Upon producing 
this + Privy Seal to the Court of Com- t Though | 


- ey IP! — 5 the Kin 
mon Pleas, they admit A Perſon of grant r 


| known Ability and Integrity to be Guar- Gebt 


Court, whe- 


ſuffer ing A Common Recovery, and ther they will 


| . permit it to 
my Proving paſs: and 
„„ nne 


not permit it, but when it will be Advantageous to the Infant; and though it 
is paſſed, yet it is avoidable by Error, 1 Ld. Raym. 113. See the Caſe of Sir 
John St. Albans, an Infant of 19 Years who petitioned the King for Leave to 
ſuffer a Recovery, his Siſter who was the next in Remainder and alſo his Heir | 
having married one of his Footmen, the King referred it. to the Judges of the 
_ Common Pleas, before whom ſeveral Precedents of Recoveries ſuffered by In- 
fants upon Privy Seals were cited; the Judges obſerved that ſeven of the Peti- 


tions were by Fathers upon the Marriage of their Sons, and an equal Recom- 


_ pence given; whereas here was neither Father nor Marriage in the Caſe, and 
they ſaid this Caſe had been carried too far already, therefore diſallowed it. 


2 Salk. 567. Vid. Hob. 196. Cro. Car. 307. 10 Rep. 43. a. 1 Roll. Abr. 
231. 1 Vent. 73. 2 Sand. 956. 1 Sid. 446. 1 Sid. 321. 1 Lev. 142. 2 Ro. 


Rep. 88. 5 Mod. 209. 1 Ro. Abr. 755. pl. 6. Godb. 161. 1 Mod. 48. 


Styl. 246. 2 Vent. go. . 


Q 


* P. 65 


A Treatiſe of Common Recove 


proving W it is för the Infant's Ad- 
vantage, is done in open Court. 


And in this Caſe the Judg es have uſed 


to examine very ſtrictly into the 3 
Entails, (and take the Conſent of 


*thoſe in Remainder) and into the Ends 
and Purpoſes of ſuch Recovery, and to 
be attended with the Writings and Par- 


ties in Court or at their Chambers, be- 


fore they admit a Guardian, and ſuffer 


the Recovery to be paſſed in Court. 
But then if the Recovery is to be with 


double Voucher, the Queſtion will be, 


by what Conveyance the Tenant to the 
| Pracipe muſt be made, fince all Deeds 
made by an Infant, except a Feoffment, 


are void, and therefore it muſt be done 
by Fine or Feoffment; and this Admit- 


tance by Guardian, nd. the Reaſon of 
it, is grounded on M. ꝙ Edw. 4. Pl, 10. 
Writ of Right againſt an Infant who 


9 appeared by Guardians, and vouches 
and loſes, and Judgment given againſt 


2 and there N 5 if a Guardian mil⸗ 


| „ 
_ 
* 5 4 
8 3 
„ 
Ne 5 
; 21980 
2 LE 
— HY W» 
WR Cot 
ö 8 x To 
SY 2 
1 * * 85 


tion 


* A Treatiſe of Commo n Recoveries: 
tion againſt him, and the Court will 
admit of no Guardian, but ſuch a one 
as is ſufficient and able to anſwer the 
Infant any Loſs or Damage occaſioned * P. 66 
. 5 him. 

But now there are frequent Purlia⸗ 
ments where Bills are often paſſed to en- 


able Infants to make Settlements ; this 


Method of Infants ſuffering Recoveries 
by Privy Seal is ſeldom practiſed. | 
The next legai Diſability i is + n The Error 


aſſigned was 


ture, but the Law does not favour Cover- that the Vou- 
ture ſo much as Infancy ; and therefore Feme Core 


Feme Covert. 


a Recovery by Huſband and Wife is and under 


18 
Age, and ap- 
good, antiently as appears by Maty Por- peared by At- 


| 2 5 ö torney, and 38 
= po tington 8 Cale, 10 Nep. 3 5 b. On all the 5 | 


Feme Coverts ; and the firſt Mention | 


Recoveries there was a Writ: to examine 8 


== of ſuch Examination is 43 Ed. 3. 18. 
but now it is wholly + diſuſed in Com- | This is 


Miſtake, for 
mon Recoveries, chough it Rill remains the Serjeants | 


9 | at the Bar 
in Nies: . 


nov examine 


A Common 3 Babel by . 


8 Huſband and Wife bars the Wiſe of her Fares wE 
EE er 5 
=_ ee though ſhe has no Recompence. ries. 
L 5 K 2 N. 


2 


2 R. 74, 78. Plowd. 514. I have 

| heard ſome learned Men Queſtion this, 

* P. 67 * becaule the Woman has then no Eſtate XR 
in Fe; but with Submiſſion, the ſame 
may be ſaid againſt a Fine, and the 
Common Recovery eſtops her as Party, 
and the Recovery diſaffirms her Huſ- 

| band's Title to the Lands of which ſhe 

was dowable. 

Ik Land are given to Huttaud: 104 
Wife, and the Heirs of the Body of the 

Huſband, Remainder to a Stranger, and 

the Huſband diſcontinues by Fine or 

Feoffment, or grants the Land. by Leaſe 

and Releaſe, or Deed of Bargain and 

Sale inroll'd, and a Writ of Entry is 

brought Againſt Conuſee, Feoffee, or 

Grantee, and he vouches the Huſband 

alone, who vouches the Common Vou- 

chee; this Common Recovery is good, 

and bars the Eſtate Tail and all Re- 

mainders, but not the Wife's Eſtate. 

But if Lands are given to Huſband and 

Wife, and the Heirs of their two Bo- 

dies, Remainder over to 4 Stranger, and 

the 
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the Entail or Remainders; ; ſo if Lands 
are given to Huſband and Wife, and the 
Z Heirs of the Body of the Huſband, and 
the Writ of Entry is brought againſt the 
Huſband alone, and he vouches the 
Common Vouchee, this is no Bar to 
the Entail or Remainders; and the Rea- 
ſon is in the firſt Caſe, there is a good 
Tenant to the Præcipe, and Huſband 
comes in as Vouchee of all Eftates he 
ever had. But in the ſecond Caſe the 
Eſtate Tail and Remainders are not 
barred, becauſe the Wife having a 
Joint Eſtate of Inheritance with her 
= Huſband, the Recompence muſt follow 
the Eſtate, and a Recompence which 
goes to a Sole Eſtate cannot extend 
do a joint Eſtate, as has been obſer- 
ved before. And in the third Caſe the 
Wife has a Joint Eſtate for her Life, 
and the Huſband ſeized jointly with her, 
and there being no Moieties between 
3 Huſband and Wife, and each having 
| -—=: 5 = 


{ 
Ws 


Recovery is ſuffered, this is no Bar to*p, 6g 


ws 69 * 


jointly have, without Diviſion; and 
when the Huſband alone takes the Te- 
nancy on himſelf, though it is good by 
Eſtoppel, yet not according to the In- 
tereſt he has in the Land, and when 


the entire Eſtate, the Renal ol r 
pends on the particular Eſtate they F 


he is vouched and enters into Warranty, 


he ſhall be intended Donor of that par- 


ticular Eſtate which the Tenant had 


When he vouched, and of no other 


Eſtate; and this is a ſole Eſtate only 
by Eſtoppel, and not a Joint Eſtate by 


Entireties with his Wife; and as the 


Vouchee comes in, ſo the Recompence 


P. 70 


$0es, which is ny. to UNE ſole Ain 
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LE, 
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vrikindes; for that foe i not depend on a 
Sole, but Joint Eſtate; ſo that by Rea- 
ſon of the Recompence the Remainder 
is not barr'd, it is at large, notwith- 
: ſtanding the Eftoppel, which goes not E 


in Privity to him in Remainder, being 


Aa Stranger to the Tenant; and “ there 


; 1s no Obeafion to falfily,” becauſe the 
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Co. Rep: 5 wt 3 R. 6. 
9 R. . 2 Noll. Abr. may TS.  -— 
320. 4 Leon. 1 And. ++. 162. | 
Gould 26. Dal. 37. A . 
If Lands are Wien oe Huſband and : 
Wi fe, and the Heirs of their two Bodies 
begotten, and a Writ of Entry is brought 
againſt the Tenant of the Procipe made oY 
by them, and they come as Vouchees, N 
and vouch the Common Vouchee, this is 85 
a good Common Recovery. 80 where > 
Lands are given to Baron and Feme, ob 
and the Heirs of the' Body of the Wife, : 
or to the Wife, and the Heirs of her 
Body, and a Writ of Entry is brought 
againſt both, and they vouch the Com- 
mon Vouchee; ſo if a Man has Land 
wherein his Wife has a Jointure or 
Dower, a Recovery bars her. Pld. 
Ir 15 AF, [7 | 8 i > 
'Huſband' makes a Feoffment OO 
Uk of himfelf fo r Life, Remainder to 5 
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his Wife | in Tail, "Reniaitider- te nn 
* their Heirs, ad) a Precipe againſt him * P. 7T 
and his Wife, and they vouch Com- 
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als, not #4: Entail, ' becauſe Ye was not 
ſeiſed of the Eſtate Tal. .. 
Pl. 16. Dyer 25, 26. Owen 1 29. 
If Huſband ey Wiſe be Tenants i in Spe- 
| cial Tail before Marriage, Remainder to 
Baron in Tail Male, Remainder to J. S. 
in Fee, Baron alone makes a Deed of 
; Bargain and Sale to make a Tenrnt to 
the Præcipe, who vouches the Huſband, 
and he the Common Vouchee, and 
doubted if it barr'd for a Moiety, the 
| Eſtate . being made before the Coverture, 
ſo that there were Moieties between 
them; but in this Caſe Huſband and 
Wife died without Iſſue Male, whereby: 
= Special Tail limited to them was de- 
termined, and the Huſband haying a 
1 to his own Heirs Male, this 
Remainder Was barr'd, and the Remain- 
Ted Tov roi from all whic 
„„ Calan it 15 be obſerved, that the Huſ- 
P. 72 * band, whether ſeiſed joint with his 
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Wife, whether by Moieties or Entire- 
ties, or ſeiſed only in Ri ght of his 
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* A Treatiſe ot Common Vecoveries. 
Wife, may create an Eſtate of Freehold 


during the Coverture, and thereby make 
a a good Tenant to the Præcipe, without 


his Wife's joining; and this now is in 
conſtant Experience and Practice, and 


* faves the Charge of a Fine. 


As to Ideots and Madmen, the Law Concerning 


Common Re- 


has ſo high a Regard to Matters of Re- coveries by 


1 Ideots and 
cord, that a Fine levied, or a Recovery Madmen. 


ſuffer d by them is er bidable; - and 
to prove this, there is a notable Caſe, 
Hugh Lewis, in Conſideration of 60 J. 


enfeoffs J. Williams of the Manor of 
D. and J. Williams is bound to Hugh 
Lewis in a Bond of 100 J. for Payment 


of gol. J. Williams deviſed the Ma- 
nor to William Wynne and his Heirs, 


and dies, William Wynne pays the 30 J. 


to Hugh Lewis, who levies a Fine of 
the ſaid Manor to William Wynne, and 


by Office found Hugh Lewis was an 
* Ideot a Mativitate, and held the Fine “ P. 73 


good, for both Hugh and his Heirs are 
eſtopped to ſay he was an Ideot; and 
the To would rather Judge the Of- 
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Tenant in 
Tail attaint- 
ed, diſabled 
to ſuffer a 


Recovery. 


*P. 74 


| An Alien | 


'Tenant in 


barrs, 


398. 


Recovery, it there be a 


4 Treatilt' of common — 


be void, than bring this judicial Act 
in Queſtion, - or the judgment of the 
Court that * che Fi ine. 2 And. 
1453. 
Attainder i is a legal Diſability ; 3 ting 


therefore if Tenant in Tail be attaint, 
and an Office found, the Land. d 
to A. who ſells it to B. who ſuffers a 
Common Recovery, and therein vouches 
Tenant in Tail, | 
not barr'd. Godb. 218. But Allen in 


the Remainders are 


1 Keb. 30. contra Arguendo, I Keb. 
But notwithſtanding the _ Opt- 
nion in Gods. yet it ſeems there i is ſuch 
a Scintilla Juris in the Tenant in Tail, 
after an Attainder, that by a Common 
good Tenant 
to the Præcipe, he may bar the Iſſue, 


Reverſions and Remainders; for if the 
pardon the Party, and fteſtore the 


King 
Land, though the Attainder i is in Pre 
he may bar the Entail. 


Alien is alſo another legal Diſability, 


Tail, where am if an Alien be Tenant in Tail, this 
His r 15 


S a a good Eſtate Tail, but not deſcen- 


granted 


dible 
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| 2 Treatiſe of Common Recoveries. 
| dible to his Iſſue, 9 R. 141. But if 


bs Lands are given to an Alien in Tail, 
is | Remainder to C. in Fee, the Alien "44 
fers a Common Recovery, and after 
an Office is found, this Recovery bars 
T C. and the King has a good Fee; for 
N21 till Office he was ſeiſed, and there was 
: W a good. Tenant to che Præc fe. Godb. 
1 102. IV Oy IJ 7, 


F theſe natural and legal Tifabi- The Ling. 


cannot ſuffer. 


WT litics before-mentioned, Conveniency, a Common 


EZ Decency and Order Finder ſome from 


Recovery. 


ſuffering Recoveries, and therefore the 
King cannot ſuffer a Common Reco- 
very, for if he ſuffer a Common Re- 
covery, he muſt be Tenant or Vouchee; 
and in both Caſes the Demandant muſt 


T7 count againſt. him, and there muſt be 
E | Judgment againſt him, which the Law 


== * docs not ſuffer, ſo cannot come in as & P. 75 
== Tenant by Receipt; but if the Party 

== have any Warranty, he muſt pray him 

in Aid. 1 Co. $0, 9 97. 


= Other 


\ | 1 5 * 
A Ereatife of Fommon Necovertes. 
: Perſons diſa- Other Perſons diſabled are thoſe that 
"RK m0 ticular Reaſo e fo by 
rats. or ſome particular Reaſons ar by 
Act of Parliament, occaſioned by the 
Abuſe of Common Recoveries: And 
iD H. 7. ce. firſt by the 11 H. 7. cap. 20. whereby t 
it is enacted, That if any Woman 
which had or hereafter ſhould have any 
Eſtate in Dower for Life, or in Tail 
3 Iointly with her Huſband, or only to 
* herſelf, or to her Uſe, by any Manors, 
Sc. of he Purchaſe or Inheritance of 
her Huſhand, or given to the Huſband 8 
and Wife in Tail, or for Life, by any 
the Anceſtors of the Huſband, or any | 
other Perſon or Perſons ſeiled to the 
Uſe of the ſaid Huſband, or of his 
| Anceſtors, and have or ſhall hereafter, 
being Sole, or with any after taken |? 
: Huſband ſuffer a Recovery, &c. then 
7 the Recovery to be void, and that then 
*P, 76 *it ſhall be lawful to the Perſon or Per- 
. ſons, c. to whom the ſaid Manors, 
&c. belong, after the deceaſe - of the 
ſaid Woman, to enter, &c. provided this 
Act extend not to any Recoveries had 
with 


A Treatiſe of Common Recoveries, 


with the Heir next inheritable to the 
Woman, nor where he or they that 
next after the Death of the ſaid Wo- 
man ſhould have the Eſtate of Inheri- 
tance in the faid Manors, &c. be aſ- 
| ſenting or agreeing to the ſaid Recove- 
ties, where ſuch Aſſent is of Record, 
or inroll d. 
XZ This Act was made to Remedy a very 
great Abuſe crept in by the frequent 
U ſſe of theſe Common Recoveries; for 
being now become one of the Common 
Aſſurances of the Realm, and the com- 
mon Method uſed to bar Entails, Join- 
treſſes who had been advanced by their 
Huſbands, and had Eſtates Tail limited 
to them by their Huſbands, or their 
7 Anceſtors, and which Eftates were de- 
ſigned for the Benefit of their Iſſue, 
= * frequently 1 uſed theſe Common Reco- *P. 77 
= veries, among other Diſcontinuances 
this Statute mentions, and thereby gave 
theſe Eſtates from their Iſſue and Hul- 
EB band's Family. To remedy this A- 
| 0 3 bat this Act was made; and fo prevent, 85 
1 L 2 r 
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A Treatiſe of common Netovertes. 


not only every Bar, but every Dicden i 


tinuance, and to preſerve the Entail 
for the Benefit of the Iſſue inheritable 
by Force of it; and therefore if l. 
makes a Feoffment in Fee to the Uſe 
of himſelf and his Wife, and the Heirs 
of their Bodies lawſully begotten, A. 
has Iſſue B. and dies, the Feme is diſ- 
ſeiſed, B. releaſes to the Diſſeiſor, and 
has Iſſue C. Feme releaſes to the Diſſei: 


ſor, with Warranty, Diſſeiſor ſuffers a 


Recovery, and vouches Feme; B. dies, | 
his Iſſue may enter. 3 K. 59. E 
If Tenant in Fee marries, and has 
Iſſue a Son, the Wife dies, Baron takes 
a ſecond Wife, and ſettles his Eſtate on 9 
himſelt and his Wife, and the Heirs of 
_ their two Bodies law fully to be begot- | 
* ten, and has Iflue another Son, and 
dies, the Mother and her Son make a [ 
_ Tenant to the Præcipe, againſt whom a 
Writ of Entry is brought, and he vou- 
ches the Mother, and ſhe her Son, and 


= he the Common Vouchee 3 A is a good 
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A Treatiſe of Common Becoveries, 


Common Recovery, and bars the Eſtate 

Tail, and all Remainders and Kever- 
ſions; for the Intent of the Act was 
not to fave the Eſtate only for him that 
was Heir apparent, but for. the Iſſue of 
that Entail; and the Proviſo of the Act 
extends to him next inheritable, and 
that 1s in this Caſe, the Iſſue in Tail, 

3 R. 59. 1 June 31. Hob. 3 32. Mac 
Williams's ee, which was this very 
Caſe, but turned on another Point; and 
wherever the Heir in Tail conveys or 
aſſures the Land to another, and the 

Wife releaſes or confirms with Warran- 
ty to perfect the Aſſurance, it is not 
within this Act. 3 R. 60. 

If a Man u a Feoffment in Fee 
4s the Uſe of himſelf and his Wife 
Lin Tail, Remainder to the Huſband in =P. 79 
Fee, ad dies, and leaves a Daughter, 
his Wiſe enſeint with a Son, the Rever- 
ſion deſcends to the Daughter, though 
the Mother and Daughter Join ina Reco- 


very, yet this is. void as to the afterborn 
Son. 8 R. 61. 


3 


To 


A Treatiſe of Common Recoveries. 
To bring the Feme-within the Cem- 
paſs of this Act, the Proviſion muſt 
come purely from the Baron or ſome MR 
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of his Anceſtors; and therefore if one 
be ſeiſed of Lands in Fee, and has 11- 
ſue two Daughters, and on the Mar- 
riage of one agrees, in Conſideration 
of 1 50 J. and the Martiage, to levy a 
Fine 4 the Huſband and Daughter, and 
the Heirs of the Body of the Daugh- 
ter, if the Huſband dies, leaving Iſſue 
= by her, ſhe may by Common Recovery 
7 bar this Entail ; for it is out of the Act, 
being a Proviſion made by her F ather, L 
and the Conſideration of x50/. was 
not regarded. But if Hufband and 
MWife in this Caſe fell the Land, and 
*Þ, 8g * purchaſe other Land with the Money, 
a as ſettle it as aforeſaid, this is within 
the Statute, and ſhe cannot by a Com- 
mon Recovery bar the Iſſue, for the 
Money was the Huſband's, and this a 
L made by him within the Sta- 
_ tute, Palm. 21, 32, 216, "ALF x 
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= 2 Treatiſe of common Recov cries, 

7 Fon. 13, 254. 2 Gro. 624. Cro. Car. 
244. Plowd. 464. 1 Inf. 366. 

= A Man ſeiſed of Land in Fee, le- 

XZ vied a Fine to the Uſe of himſelf for 

= Life, and after + to his Wife in Tail Ge- AMen ſeif. 
1 edo Lands in 
gneral, Remainder to a Stranger in Fee; + Fes devil 
XZ this is within the Words of the Act, he ne 
* and out of the Intent of the Act; for TailGeneral, 


emainder to 


limiting the Eſtate to her and the Heirs J. 8. in Fee, 


of her Body, with Remainder to a yin an are 


9 Stranger, ſhews he meant any Iſſue of ban Hul 


band ſuffers 
her Body ſhould inherit by any other a Recovery z 


| held good 

—_— Huſband. Cro. 0. E!. F. TT " againit me 

RS @Q-. | Heir of the 

KB Deviſor, for attho this Caſe is within the 10 of the Stat. 11 H. 7. c. 20. 

_ it is not within the Intent of the Statute, which extends only to Caſes where 
the Huſband ſettles Lands upon his Wife by Way of Jointure, to which the Iſ- 
ſue between them ſhall be Inheritable. MHughs v. Clubb. Comyns + See 

4 hs 3. Dyer 248. Cro. Eliz. 524. Moore Fas: 


A Man ſeiſed of Lands in Fes levied 
a Fine to the Uſe of himſelf for Life, 
and after to his Wife and the Hei;s of 
ber Body by him begotton, they both 
* having Iflue, ſuffer a Recovery; and æ p. 81 
1 Inf. 365. b. ſaid it is void; Þ but I; 4 ee. 


„„ td :--.: 
| tand ſeiſed to himſelf 5 his Wife FR their 1 Remeinger-w the Heirs 
Male of A. on the Wife begotten, 4. cannot Dock this during the Wife's Life. . 
2 Salk. 568. 
= A Recovery cannot be ſuftered to bat an Entail where there is an Eftate for 
« Wi Life 3 in Jointure. 5 Mod, 211. 


cannot 


A Treatiſe of Common Recoveries.. 


cannot fee how this can be Law, for the 


Huſband and Wife Joining, may bar their 

Iſſue by a Recovery. 2 Cre. 475. 
A Man ſeiſed Jure Uxoris, they two 
levy a Fine, and Conuſee grants and 


renders the Land to them in Special 


Tail, Remainder to the right Heirs of 
the Huſband, they have Iſſue, and the 


__ Huſband die. ſhe marries again and 


*P, 82 


ſuffers a Common Recovery, this is 


within the Letter, but out of the Mean- 
ing of this Act, which extends not to 
any Caſe but Where the Eſtate is by 
Gift or Conveyance of the Huſband or 
his Anceſtors; and here originally the 
Eſtate moved fa c 
If there be Great Grandfather, Grand- 
father, Father and Son, and the Great 
Grandfather ſeiſed Jure Uæoris before 
the Statute of Uſes, ſettles the Eſtate 
to the Uſe of the Grandfather for Life, 
Remainder to his Wiſe for * Life, RRe- 


mainder to the Father and C. his in- 
tended Wife, and the Heirs of their two 
Bodies, Remainder to the Son in Tail; 
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Common Recovery ſuffered by Tenant 
for Life, without the Conſent of him 


A Treatiſe of Common Audbertes. 


Great Grandfather dies, and then the 
Statute of Uſes is made, his Wife enters, 


Father dies, and C. his Wife, with an 


after-taken Husband, ſuffers a Com- 
mon Recovery, and beld- to. be within 


the Meaning of this Act; for the Land 


was the Great Grandfather's, and the 


Settlement equivalent to an immediate 
Gift made to the Father and his Wife, A 


and the Donors are the Baron' s Anceſ- 


tors. Bendlbe 40. 


If the Baron alone ſuffers a ore 


ry of the Wife's Lands, ſhe may enter 
after his Death; for as the Stat. 11 H. 
7. hinders the Diſcontinuance of the 
Wife, ſo 32 H. 8. c. 28. makes the Huſ- 


band's not prejudicial to the Wife, who 


at Common Law was on a Diſcontinu- «< 


ance put to her Cui in Vita, but by this 
Statute may enter. 2 1»fl. 681, 


* The next Stat. that difables particu- „ 1 


lar Perſons from ſuffering Common Re- Stat. 32 H. 8. 
coveries, is 33 H. 8. cap. 31. whereby a 


" 31. 
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in Remainder or Reverſion, was made 
void. This Statute is at large in Ra/tal, 


coveries againſt Tenant for Life or by 


the Curteſy, Sc. are void; but if af- 


ter this Act Tenant for Life had made 


a Leaſe for years, and the Leſſee had 


5 a Feoffment, and a Præcipe had 
been brought againſt the Feoffee, and 
he had vouched Tenant for Life, this 
was out of the Statute, becauſe Tenant 

for Life was not then ſeiſed for Life, 
and had only a Right, and the Eſtates 


in Remainder and SR fon were turn'd 


to a Right; and at Common Law a 

Recovery againſt Tenant for Life with | 
Voucher on a lawful Warranty, with | 
a Recovery in Value, was a Bar to him | 
in Remainder or Reverſion, which this | 
* Statute remedied ; and the Reaſon was, | 
| becauſe the particular Eſtate and Re- 


mainder were but one Eſtate and one 


Warranty extended to both, and fo 
the Recompence in Value extended. to 
both Eſta 10 K. 445 45. But this | ; 
Statute 


printed in 1618. By this Act all R- x 
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Statute is repealed by the Stat. 14 El/iz. 
c. 8. which makes fuller Proviſion for 
avoiding Recoveries ſufter'd by + Tenant + Tenant for 


fe ſuff 
for Lite, and ſuch others. Life ſuffers a 


Recovery, 


| and after re- 
verſes it by a Writ of Error; the F 2 remains. skin. 74. 


The r next Statute relating t to Daene Stat. 34 & 35 


H. 8. cap. 20. 


Recoveries is 34 & 45 H. 8. c. 20. 
whereby it is enacted, that if the King 


give any of his own Manors, Lands, 


Sc. or cauſe or procure another in 


' Conſideration of Money or other Lands, 


to give any Manors, &. to any of his 


Subjects or Servants in Tail, in Recom- 


pence of their Service, Reid; to 
the King in Fec-ſimple or Fee- tail, ſuch 5 
Eſtates Tail are not to be barr'd; for 
thereby it is enacted, That no feigned 


Recovery hereafter to be had by Aſſent 


of Parties, againſt any Tenant or Te- 
* nants in Tail, of any Lands, Tenements*P. 85 


ET and Hextilieaments; whereof the Rever- 
ſion or Remainder at the Time of ſuch” 
| Recovery had, ſhall be in the King, ſhall | 
= bind or conclude the Heirs in Tail ; but 


M 2 that 
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A Treatiſe of Common 


coveries, 
that after the Death of every ſuch Te- 


nant in Tail, againſt whom duch Reco- 
very ſhall be had, the Heirs in Tail 


may enter, hold alnd enjoy the Lands, 


Se. recovered according to the Form 
of the Gift in Tail, the ſaid Recovery 


| notwithſtanding. 


It is vexata Quxſtio, how ks at Com- 
mon Law a Remainder veſted in the 


King was deveſted by Recovery and Diſ- 


continuance; and this very Act was 
made to prevent theſe Recoveries bind- 
ing the Iſſue, but extends only where 
the Gift was by the King or his Procure- 


ment. Before the Statute de Donis, 


when the King created a conditional Fee, ; 
there was no Reverſion, but a Poſſibili- 
ty in the King; and if the Donee had 
Ilſſue, and aliened, the King's Poſſibility 
*P, 09 


* was barr'd, as well as that of a com- 
mon Perſon ; but the Statute de Donis 
turned that Poſſibility into a Reverſion, 


ſo that the Queſtion is, if, at this Day, | 
one make a Gift to A. in Tail, Remain- | 
der to B. in Tail, Remainder to the 
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King in Fee ; if in this Caſe A. ſuffers 
a Common Recovery, this bars A. and 


his Iſſue, and the Remainder to B. but 
not the King's Reverſion, for that can- 
not be diſcontinued or put to a right, 


or pluck'd out of him by the Act of a f 


third perſon; and therefore the Diffe- 


rence ſeems to be, that by an Act in 
Law a Remainder or Reverſion may be 
deveſted out of the King, but not by 
Act of the Party; as if there be Je- 
nant in Tail, Remainder to A. in Fee, 
Tenant in Tall diſcontinues in Fee, 
and takes back an Eſtate to himſelf for 
Life, Remainder to the King in Fee, 
Tenant in Tail dies, the Iflue is remit- 
ted, and the Remainder pulled out of 


the King, and veſts in A. but the Act 


* of the Party as a Fine or Common * P. 8 = 
Recovery, ſhall never deveſt any Eſtate, Lats. 848, | 


Remainder or Reverſion out the King; 


but if a Recovery be on good Title 
againſt Tenant in Tail, and the King 
has the Remainder by defealible Title, 


there it ſhall develt the Remainder out 
of - 


49 


1285 
_—— 
g by * 


Moore 344. 


Sir Hugh 
_ Cholmeley's 
Caſe. 
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of the King, and reſtore and remit the 
right Owners. Ploud. 483, 553. Dyer 


344. 2 R.53. 8R. 76. 1 ift. 354. 


2 Roll. Abr. Tit. Common Recovery, 393. 
394. 

In the W ate of that Caſe, the 
Court was of opinion all was barr'd 
till it came to the Crown; and fo is 


Brooke, Tit. Aſſurance, Pl. 6. and ſo is 


the common Ons dan the Crown is 
not barr'd. 


If one make a Gift in Tail. and the 


Crown deſcend to him; or if the King's 
Anceſtor, not being King, make a Gift 
in Tail, and the Reverſion deſcends to 


him, the Eſtate Tail may be barr'd. 


2 R. 15, If a Man makes a Gift in 


ai, Remainder i in Fee, he in Remain- 
der grants his Eſtate to another for 
Life, Remainder to the King in Fee, on 


Condition to be void on Payment at - 

Money : A Recovery by Tenant in Tail 
bars the King's Remainder and Condi- | 

tion; for the Grant was void. 2 R. 5 2. 

Mey 132. Tel. 149, 1 Leon. 8. 
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King, makes a Gift in Tail, the ſecond 


Donee is not within the Statute ; for his 
Eſtate, as far as it could diſaffirm the 


Reverſion of the King, though it could 
not take it out of him, and his Poſſeſſion, 


was injurious to the Eſtate given by the 
King. Jones 251. 
If the King grant an Eſtate Tail, re- 
| ſerving the Reverſion to himſelf and 
after grants the Reverſion to another; 
Tenant in Tail may ſuffer a Common 
Recovery, and chereby bar the Rever- 
ion. 
H Subject, by the King' 5 Provi- 
fon or Procurement, makes a Gift in 
* Tail, and then grants the Reverſion to#P, 89 
the King for Life or Vears only; : in this 
Caſe the Eſtate Tail, Remainders and 
Reverſions may be all barr' d by a Com- 


8 mon Recovery. 


If there be Tenant in Tail, Remain: 


is or Reverſion in Fee to another, and 
he in Remainder or Reverſion, by Deed 


of Bargain and Sale enrolled, bargain 


A Treatiſe of Common Recoveries. 
But if Tenant in Tail of the Gift of the 


and £ 


"439 


*P.-90- 


A Treatiſe of Common Recoveries. 
and ſell his Reverſion to the King ; 
if one covenant to ftand ſeiſed to divers 


Uſes, Remainder to the King in Fee, if 


Tenant in Tail, in either of theſe Caſes 
ſuffers a Common Recovery, this bars 
theſe Reverſions. 


In the Earl of Cheſterfield $ Caſe, it 


was held by all the Judges of England, 
that if the King make a Gift in Tail, 


ſaving the Reverſion to himſelf, and 
afterwards give Leave to the Tenant in 


Tail to ſuffer a Common Recovery, and | 


to that Intent the King grants the Re- 


verſion to others on Truſt, after the 
Recovery had, to re- convey it to him, 


* the Tenant in Tail ſuffers a Common 


Recovery, this bars the Entail and Re- 
verſion, and is not within this Statute, | 
becauſe the Reverſion was once ſevered 
from the Crown, and the Privity of 
Eſtate gone; and the Statute muſt be 
intended to reſtrain Common Recove- 
"ries, where the Reverſion is in the ſame 


Plight that it was at firſt, without any 
Alteration. Hard. 409. 


A 5 
T oo RS 
3 28. 5 IS 2 5 2 
ne ag Fol WG 22 þ 1 125 Ds: \ 


In 


* 
* > 5 
„ 4 
"V8 [ 
Fe _ 
* "REO 

9 - 

' 
os 

40 7 
" 1% PLP 
__— 
XX Fs | ov 
t 
N . 

e 8 
* DA. 3, 
e 
n 
3 * 

_ 4 
ve Lone ek 
i» 44 

7 
„ 

+8 wrt * 
* 7 72 
. 1 

tw, 

8 i 
: 8 7 
2 8 

2 18 
WES 
AGILE” 
1 ds OS 
3 
995 
"I 
. 1 
. 3 

44 e 

« 4 2 BY 
34 
Rnd of 

: IR 
„„ 

: . els 
. os 

$ LN "RR 4 2 

r 
2 
5 
08 
2 2 — 
1 
* 
1 1 
"SIS 
1 
os 
| 
A 
a N E 
PIN 
1 7555 5 „ 
7 9 9 
= 
+2040 
Pal 

* > "EP? 

L 2 
1 
e 

, JF 
4 3 

. 5 

* 4 - 
: r 
Wo 
: a4 4 

; 2 
RD 

. LIT 

2 
"+. "> 4 
28 7 
. 
vb . 
2 

+ a * 
9 
r 
9 
2 
. 

_ 4 

= "he 

: * 

L a bg 
- 5 

is .* 
4 3 

1 q 

Y 7 
1 
, 12 
0 332 
3 
& 
FER 
At: " 
5 
0 D 


% 
" 
55S 
— 
855 
* 
15 8 
3 
5 
. 
eh 
N 
2 5 
"oe 
3 
* 
F v4 4 
Ea 
_ 
2 
Eh 
3 
7 5 
Be * 
png 
AL 
2 1 
3 
Kl 
* = 
8 
Fo 
** 
2 


In the great Caſe of the Earl of Der- 
by, the Queſtion, among others, was, 
If an Eſtate Tail created by King Ri- 


chard III. which after by a private Act, 


of the Fourth of James I. was lienited 


otherwiſe to the Heirs Male of that 


Family, Reverſion in the Crown, was 


within this Statute? And the Judges 
were of Opinion, that notwithſtanding 
this private Act of Parliament made 

ſome Alteration, vis.) the Tenants in 
Tail to be Tenants for Life, with Re- 
mainders to their Sons in Tail Male, 
yet all theſe Limitations being within 


* the Compaſs of the firſt Entail, as the 
King was Donor, the Iſſue could not 


be barr'd by Fine or Common Recovery. : 
 Raym. 338. 


If the King, in e of Mo- 


ney, or other Conſideration by Way of 
Proviſion, procure a Subject to {le 
his Lands on one of his Servants in 
Tail, for Recompence of Service, by Deed. 
of Bargain and Sale inrolled, with Re- 
mainder to the King in Fee; and all this 
appears on Record, the Tenant in Tail 


N cannot 


A Treatiſe of Common Recoveries. 


P. or 
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= 
4 129 
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A Treatiſe of Common Retoveries. 
cannot by a Common Recovery, bar hie 
Iſſue; and the latter Words of this 
Act (had done or ſuffered by or againſt = « 
any ſuch Tenant in Tail) muſt be inn 
tended where Tenant in Tail is Party Þ | 
or Privy to the Act, be it by doing or I 
ſuffering that which ſhould work tlje « 
Bar, and not by mere Permiſſion. as 

if Tenant in Tail of the Gift of the 
King, Reverſion to the King expectant, 
is diſſeiſed, and Diſſeiſor levy a Fine, 

and five Youre paſs, this bars the Eſtate 

Tail. And fo if a collateral Warranty 
K * be made by the Anceſtors of the Do- 
nee, and the Donee ſuffer the Warranty 

to deſcend without any Entry made in 
the Life of his Anceſtor; this binds, | 3 

| becaule he is not Party or Privy to any | 1 
Act either done or fled by or againſt | 4 
him. 1 Inf. 373. Moore 467. Sid. - | 
166. contra. 3 Cro. 595, 1 Cre. 13. | I 
IT K. 78. Telv. 72, 73, 74. 8 KR. 77. 
1 And. 46. Vide in the Appendix a no- 
table Caſe on this Stat. in the Earl of WW 
Derby's Family. = 
r The next Statute relating to Gan 

. — mon Recoveries is 14 Elix. c. 8, where- 


by 


— - 
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A Treatiſe of Common Recoveries, f 


by it is enacted, that all Recoveries had 
or proſecuted by Agreement of Parties, 
or by Covin, againſt Tenant by the Ph 
= Curteſy, Tenants in Tail, after Poſh :. a 
= bility of Iſſue extinct, for: Term of 
Life or Lives, or Eſtates determinable 
on Life or Lives of any Lands, Tene- 
ments and Hereditaments, whereof 
ſuch particular Tenants are fo ſeiſed, 
or againſt any other, with Voucker 
over of ſuch particular Tenants, or of 
aany having Right or Title to any fuch 
2 * particular Eſtates from henceforth (as . 9 3 
2 againſt the Reverſioners or them in Re- 
mainder, or againſt their Heirs and Suc- 
2 ceffors) ſhall be clearly void; provided 
this Act ſhall not prejudice any Perfon 
2 that (hall by good Title recover any 
Lands, &c. without Fraud, by Rea- 
ſeon of any former Right or Title. Alſo 
cuvery fuch Recovery had by the Con- 
ſent or Agreement of the Perſon in 
© Reverſion or Remainder, appearing of 
LT Ray in any of the King's Courts, 
N 5 ſhall 
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ſhall be good — the Party lo aſen- 


ting. 


7 houg h the Stat. 32 H. 8. provided | 


ſufficiently againſt Common Recoveries 


ſuffered by Tenant by the Curteſy, Te- 


nant Apres Poſſibility, Tenant in Dower | 
or for Life, yet ſeveral Inventions were 
ſet on Foot to evade that Act, all 
which were fully remedied by this Act, 


14 El. and therefore if any of theſe 
Tenants now ſuffer Common Recove- 


ries, either as immediate Tenants or as 
* Vouchees, without the Aſſent, and to 
the Prejudice of him in Reverſion or 
Remainder, ſuch Recoveries are void, 


and bar not the Reverſion or "rg 


der, and are Forfeitures ; ſo that if Te- 


nant for Lite be made Tenant to the 
Præcipe, or comes in as Tenant in Law 


by Voucher, the Recovery is void; but 
if he in Remainder agrees, thin it 1s 
good. So if there be Tenant for Life, 
| Remainder in Tail to A. Remainder to 


B. with divers Remainders over, and a 
Precipe i is brought againſt 'Tenant for 
Hills 


A Treatiſe of Common Recoveries, 


Life, who vouches 4. and he the Com- 
mon Vouchee, this is a good Recovery, 
and bars all Entails, Reverſions or Re- 
mainders. So if one ſeiſed of Lands 
in Fee, and has Iſſue two Sons, A. and 
B. by his firſt Wife, and a Daughter by 
his ſecond Wife, and deviſe his Land 
to his Wife for Life, Remainder to B. 
in Tail, and dies; in this Caſe the Re- 
verſion deſcends to A. his eldeſt Son. 
If a Writ of Entry is brought againſt | - 
the Wife, and ſhe vouches B. who you-#P, 9 5 
ches the Common Vouchee, this is a 
good Common Recovery, and bars the 
Remainders and Reverſion, though the 
Heir in Reverſion never aſſented. If 
a Writ of Entry is brought againſt Te- 
nant for Life, and he makes Default 
after Default, and then the next in Re- 
mainder 1s e el or if he prays in 
Aid of them next in Remainder or Re- 
verſion, and they vouch over, this is a 
good Recovery. And though the Stat. 
11 H. 7. 32 H. 8. 35 H. 8. ſay the 
Recovery ſhall be void, that i is, only to 
= dhe 
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41. 


the Heir, Iſſue or Remainder-Man, as 


the Caſe happens, but it is good among 


the Parties. 
As to Eccleſiaſtical and Spiritual Per- 


ſons, as Archbiſho ps, biſhops, Dean and 
Chapters, eee Parſons, Ic. a 
Common Recovery by them is prohibi- 
ted, as well as other Alienations, by ſe- 
veral Acts of Parliament. 


Of what Things a Common Re- 


covery may be ſuffered. 


5 Common eee being a Com- 
mon Aſſurance, may be ſuffer'd 


of all Things that a Writ of Covenant 

for levying of a Fine Iies; only it lies 
| Shep. Touch, Not De Foſſato Stagno Piſcar Carocat” 
terre en, H, nage F. idelitate Ser- 


vitiis 


n 


CL 2 er. e. 


ä 
Rs | | 
© +. EO 
OE ROO 


JJ . 
It may be alſo of an Advowſon, This mutt be 


A Treatiſe of Common Recoveries, 


vitiis faciend de bovata terra Mariſc ſe- 


lione terre Gardin Cotag Crofto virgat 
zerre Fodina Minera Mercat'; though Uſe 


has altered this in ſeveral Points : But a 


Common Recovery may be of an Hon- 
4 our, Iſland, Barony, Caſtle, Meſſuage, 
Z Curtilage, Dove-houſe, Land, Meadow, 
* Paſture, Underwood, Chapel, River, 


County, Warren, Rectory, View of 
Frankpledge, Waife, Eſtray, Felons _ 
Goods, *Deodands, Furze, Heath, Moor, P. 97 


VVV derſtood of 
4 R. 74. ſo de annua Penſione five an Aowſon 


* edditu, becauſe Common Recoveries are appendant to 


| 55 „ a Manor; but 

Common Aſſurances. 5 R. 40. Pop.] do netfee 
. Sy „ . | how it can be 
22 of an Advow- 


ſon in Groſs, 


+ fince the Parſon has the Freehold, and therefore it ought not to be by Writ 


of Entry in le Pot, but by Writ of Droit de Advowſon ; and has been and 1s fo 
practiſed, except by ſome few Attornies who Act without Knowledge or Advice. 
+ In the Caſe of Bayley v. The Univer/ity of Oxford, C. B. Eaſter 33 Geo. 2. 


The Qyeſtion was, Whether a Common Recovery ſuffered of an Advoru/on in 


Gro/s and one Acre of Land in a Writ of Entry fur Dif*i/n in le Poſt, was good 
in point of Law as to the Advow/on in Groſs ; upon ſearching for Precedents, 
Sixteen were found where Recoveries of Advow/orns in Groſs and a little Land 
had been ſuffered upon Writs of Entry ur Difſeifin in le Poſt; and no Caſe was 
to be found where ſuch a Recovery was ever held bad. The Court refuſed to 


= hear any Argument againſt this Recovery, but faid that if this was res integra 
= S it might not be right, yet gad fieri non debuit Factum walet. Ang 


Court gave Judgment that the Recovery was good. 2 Wilſon 160. 
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22, 2 Vent. 32. 2 Roll. Rep. 67. So it 
may be of a Rent de Novo; and there- 
fore if one grants a Rent to B. in Tail, 
Remainder to C. in Tail, by a Condition 
Recovery, the Nn er to C. may be 
barr d. Sid. 285. 2 Keb. 55. But 
if one grants a Rent in Tail to Bick. 
ſuffers a Common Recovery to the Uſe | 4 
of C. and his Heirs. B. dies without 
3 the Rent is determin'd, + becauſe 
where 5 . by the Common Recovery the Rent can- 
a determina- ot be inlarg'd to the maniteſt Prejudice 
die Fes. of the Tertenant, and the Recovery 
cannot give the Rent a longer Conti- 
nuance than the Grantor gave it. 2 

Lutw. 1225, 3 P. Wins. 230. &. . 

By a Common Recovery a reputed 

Manor may pals, 1 Lev. 28. So Lands 
*P, 98 * within a Liberty; as if S. and C. be 
two adjacent T owns, and Tenant in 
Tail of Lands in both Towns being 
within the Liberty of S. ſuffers a Com- 

mon Recovery of Lands in both Towns, 
but the Record is only in the Town of 
48; and Liberties thereof, 1 held 0 


t0-- 


A Treatiſe of Common Recoveries. 


to paſs the Lands in C. Sir Robert Or- 
i at, „„ 

The Pariſh of Ribton and Vill of Rib- 2 Mod. 235 
ton, but the Vill not co-extenſive with 
the Pariſh, J. §. was ſeiſed of Lands 
in Tail in the Pariſh and out of the 
Vill, and by Indenture of Bargain and 
1 gale inroll'd, covenants to levy a Fine 
and ſuffer a Common Recovery of 
Lands in the Pariſh of Ribton, which 
pere levied and ſuffered, but the Fi ine 
and Recovery were only of Lands in 
EF Ribton; and argued that this would not 
extend to Lands in the Parith of Rib- 

ton, becauſe Diviſion of Pariſhes is only 

an Eccleſiaſtical, Conſtitution, and that 
of Towns and Vills Civil; and where a 
Pilwkace is named in a Record, it is only *P. 99 
intended of what is Civil; but held by 
the Court, that this being in the Caſe 
W da Common Recovery, which is 
Common Aſſurance, ſhall have a Ml 

vourable Conſtruction, and the Deed, 
Pine and Recovery are all one Aſſu- 
* rance, and held good, and that the 
H STARR 0 Lands 
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Lands paſſed. Hard. 22 5. Gro. Car, 206. 
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1 Mod. 206. Hurt. 106. Cro. Car. 270. 
1 Jon. 309. 


A Recovery may be of 1 in a 


Place known, though it be neither a 
Vill or Hamlet, as well as a Fine may 


49. 


covery 'of the whole, the Moiety o 


third Part paſſes, and ſhall be to ſüch | 
Uſes as are declared of the Common | 
| Recovery. So if Lands are given to 
two, and the Heirs of their Bodies, Re- 


mainders in Tail, one ſuffers a Reco- 


* P. 100 very of the whale: in that Caſe, as 


well the Tenant as Vouchee, may by 
— pleading abate the Writ: But if the 
Writ is admitted good, the Moiety well 


_ paſſes to ſuch Uſes as are declared by 
the Deed that leads the Ufes of the 
Common Recovery, and the Jointure 
is ſevered, 3 R. 3. So if one ſeiſed 
of a third Part of Land, | bargains and 

1 . ſells 


be of Lands in a Lien Conus. 2 Mod. 


If a Man . a Moiety or third Part [ 
of Lands, and ſuffer a Common at 1 


n 
NOS 


1991. 
4 
r 


et ent 
Treatilſe of Common Recoveries. 
A Trkatiſe of ries, 


ſells a Moiety, and a Common Reco- 
very is had of a Moiety, this is a good 
Recovery of an entire Third, and not 


of a Moiety of a” third Part. 1 3 


Car. . . 
Copy hold Eſtates being by Law Te- Recorery of 


1 Copyhold 
nancies at Will, ae conſuetudinem late. 


r 
bY 


Manerii, and bein g in their Inſtitution on- 
ly impleadable 1 in the Lord's Court, Com- 
mon Recoveries are not Rilfored of 
them in the Court of Common Pleas. 


5 was long Agitata Queſtio, whether 


Copyholds were within the Statute de 


Den and might be entaif d. My Lord 


Coke, in Heydon's Caſe, 3 R. 8. is of 


N Opinion, that Copyhols could not be *P.101 
entailed without a Cuſtom, and that Sue ofa 


Manor to bar 


the Statutes co-operating with the Cuſ- Intails of Co- 


pyhold Lands 
tom, they might; this is, indeed, a by Recovery | 


little dark and unintelligible. But my in re 


in Fee is 
d. See 
Lord Hale was of Opinion, they were 899%. < + 
within the Statute of Intails, and might Everal v. 


Smalley, 2 


1 be intailed as well as other Lands, Swan. 1197. 


3 Lev. 327. And indeed this ſeems ra- _ 8 0.5 
tional; for as a Copybolder of Inheritance 
= O2 p bad 


A Treatiſe of Common Recoveries, 
had Power by Surrender to make any 
Eſtate; fo when Intails were legitima- 

ted, it ſeems no way contrary to Rea- 
fon, that he might limit an Eftate Tail, 
The Books indeed are very unſettled, 


and many learned and elaborate Argu- 
ments on both Sides, but the better 


Opinion ſeems to be, that they may be 


intailed without a Cuſtom; but yet 
though they may be intailed without a 
Cuſtom, yet no Recovery can be had of 


+ Common 


covery in the 


Common Tenancies at Will, as becauſe the Copy- 


4 p. po * holder cannot make any Tenant to the 
not paſs Co- 8 r ecipe, but by Sur render. « The Way 


Lands: but 
oy econ pyhold intailed, is either by committing 


in the Com- 


pyhold therefore to ſuffer a Recovery of a Co- 


mon Pleas of 4 Forfeiture, as in Grantham and Cop- I 
1 His Cale, where one William Savill, be- 
paſiing by ing T enant in u Tail of a Copyhold, makes = 


Surrender in 

a Borough A 
Court may _ | 

be good of ſuch Ladle Oliver K whe I Atkyns 474. July 13s 1738 and 
ſee the ſame Book, what Eftate or Intereſt 1 is 5 not barred. by a Fu ine or . 
Tit. Fine and Recovery, | 


them at + Common Law, as well becauſe 7 
Lav] ARe- in the Eye of the Law, they are only [Re 


= 3 Treatiſe of Common Recoveries, 
= a voluntary Leaſe for twenty-one Years, 
without Licence of the Lord, in order 
to commit a Forfeiture. The Leaſe was 
preſented at the next Court, and the 
Lands ſeiſed into the Lord's Hands, and 
William Savill appointed the Forfeiture 
to be to the Ule of 4rihur Savill and 
huis Heirs, and a Cuſtom found that 
7 theſe Forfeitures were uſed to bar In- 
tails, and held good. 2 Saund. 422. And 
* the Caſe & Pilkington and Stan- 
bop, the Cuſtom was, Tenant in Tail 
= 2 commit a Forfeiture, then the 
Lord to make three Proclamations, and 
1 ſeiſe the Copyhold, and then to grant 
it to the Copyholder and his Heirs. 
And another Cuſtom to bar Eſtates 
Tail and Remainders, which was, if * P. 103 
- © Tenant in Tail made a Surrender to 
the Purchaſor and his Heirs, the Pur- 
s chaſor committed a Forfeiture, on 
which the Lord ſeiſed, and on the 
Proclamations made, the Eſtate Tail 
and Remainders were barr' d. Sid. 315. 
I Keb. 752, 2 Keb. FIT: and where 


there _—_ 


4+ 


there is none of theſe. Cuſtoms, the 
uſual Way to bar an Intail is thus: 


Tenant in Tail of the Copyhold Eſtate Z 
ſurrenders to one to make him Tenant | 


to the Præcipe, id eff, to a Plaint, who 


1s admitted, and then a Plaint in the 


Nature of a Writ of Entry in the Poſt 
is brought againſt him, who vouches 


the Tenant in Tail, and he the Com- 


mon Vouchee, 450 ſo a Recovery had; 
then the Recoveror ſurrenders to the 
Uſe of Tenant in Tail and his Heirs, 
who is admitted accordingly, and there- 
by the Eſtate Tail and Remainders barr d. 
Cole Ent, 206, 207. Pl. 10. 


*P. 104 As to Recovery of Lands in Antient | 
Demeſne, the Common Recovery is || 
good, and ſtands in Force till reverſed 
by the Lord, by Writ of Diſceit, 4 


Leon. I23, as in the Caſe of a Fine le- ö 


vied of Antient Demeſne Lands. 


of a Truſt 


Eſtate is good Eſtate, as WIGS + 1 gue Truft in 


without a 


A Recovery A Recovery may be had of a Truſt = 


TLienant to Tail 
the Præcipe. | 
+ Ceſtuy que Truſt] A Lin ierten i in a Will t to 2 and his Heirs to the Uſe of 
him and his Heirs, in Truſt to pay Debts; and after, in Truſt for D. and the 
Heirs of his Body ; and in Default of the Heirs of the Body of D. Remainder 


te C, and his Heis: The Recgvery of D. barred the Remainder to C. as be- 


ing 


A Treatite of Common Recoveries. | 


8 


1 * ea — 9 85 3 


1 * que Truſt (hall have the ſame Effect and 
Operation on the Truſt as it ſhould 


3 


A Treatiſe of Common Recove 


Tail is in Poſſeſſion with Meni inter ing a Re- 


mainder of à 


over, under the Truſtees, who have ve Tru lan, 
Or a KEC- | 
the legal Eſtate, and ſuffers a Common 


mainder of a 


Recovery; though in this Caſe there be {#9 be 


cannot be 
no good Tenant to the Præcipe, yet this bed by a 
Recovery of 


Recovery will bar both the Eſtate Tail Ct gue 


and Remainder and Reverſion; for a Ad ;. 


Truſt being a Creature of Equity, any — ly: 


legal Conveyance or Aſſurance of Ceſtuy 12, 1739+ 


have had on the Eſtate in Law, in Caſe 
the Truſtees had joined; for otherwiſe, 


Truſtees by refuſing to join, or not 


being capable to execute the Truſt, 
mi ght hinder the Tenant in Tall of 


+ ae” Liberty to diſpoſe of his Eſtate * P. 105 
and bar the Intail, Remainders and Re- 
verſion thereon expectant, which the 
Law gives him as incident to his Eſ- 


tate, 2 Chanc. Rep. 63, 79. And ſo 1 Ver. 15, 


was the Caſe of Eaton v. Collier, ſolemnly 1 F. W, 
argued at the Rolls, 17 Decem. 1701. 


2 Vern. 132. 


which I heard and obſerved, and is now 2 Þ Wms, 
$ the conſtant Practice of Equity, which 


probably | 


| * 
A Treatiſe of Common Recoveries, 
probably may be grounded on the Sta- 


tute of R. 3 | which made Recovery or n= 
Feoffment * Ceſtuy 25 Uſe, good =_ | 
againſt Feoffees. =. 
A Man ſeiſed in Fee &f Lands be- = 
fore the Statute of Uſes, to the Uſe of : 
J. in Tail, the Cuy que Uſe enfeoffs p 
C. and W. who en feoff others to the 7 
Uſe of J. during his Life, Remainder WY 
to his Son in Tail; the Son has Ine, | 
Aud dies, and a Writ of Entry was 
brought againſt J. and a Recovery had: 
dies, the ſurviving Truſtees enter, 
_ nd held that the Recovery binds the 
*P, 106 * Feoffees | only during the Life of 7, 
1 Aud. 44 
Common Recoveries bet Eon 
Aſſurances, have a benign and large 
Conſtruction, and therefore every Thing 
as incident, appendant or appurtenant, 
paſſes by them as in other Common 
Conveyances, and the Acres in Com- 
mon Recoveries are computed according 
to the Cuſtom of the . and not 
ſtrictly 
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may be, ſince now a Common Reco- 


acily tg, to [the Statute de 2 
menſurandis. 6 R. 67. 
If a Common Recovery be ſuffered 


| 3 of a Manor and 1500 Acres of Land, 
and the Manor comprehends 3000 
Acres of Land, yet all the Land paſſes, 


for a Common Recovery is now a 
Common Aſſurance of Lands, and by 
Præcipe of a Manor, even in Adverſary 
Writs, all the Manor and Lands paſs, 
as has ow ſhewed before in the Chap 


8 is, nk tare is a x ſeparate 
and diſtinct Fine; for a Manor in the 


EZ * Alienation Office, People often, to ſave *P. 107 
. that Charge, leave out the Manor: 
Now where the Manor is left out, there 
no more is barr'd by the Recovery than 
the Number of Acres contained in it; 
but even in this Caſe, the Judges will 


give as favourable a Conſtruction as 


very is no more than a Common Con- 
veyance uſed to convey an Eſtate Tail, 


* all : 


e 


* 


A Treatiſe of Common Recov eries. 
and not only a Manor, but a reputed ; 7 
Manor paſſes by a Recovery, tho there 
be no Freeholders now : Yet if it was 
formerly a Manor, and ftill retains the 
Name of a Manor, it will, as ſuch, Wa 
paſs in a Fine or Recovery, 42 RE a 
ever is Part of it will paſs. - 6 R. 66, n 
67. Cro. Car. 308. Vide Cro. Elis. 5 2. 
contra 1 Lev. 28. 1 Keb. 395. 8 
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mon Yecoveries with lingle 
Uouther, and thoſe with dou- 
"00 Uoucher, 


| Recovery may be had either rhe 
out any Voucher, or with ſingle, 


5 double or treble Voucher; if there be 
a2 Recovery had without any Voucher, 
the Iſſue in Tail is not barr'd, for the 


Recompence i in Value being the Reaſon 


A Treatile of Common Recoveries, 


Ork the Difference between Com- | 


of barrivg the Iſſue, a Recovery by 


Default, Confeſſion, or Wient dedire, 


binds not the Iſſue, for he has no Re- 
compence, and is not eſtopped by his 
Father's judgment; for he claims Para- 


mount the Eſtopp el, per formam Doni; 


and therefore 1 in this Caſe the Iſſue may 
Oy.” Ps 


ED 


mmon Recoveries, 


A Treatile of C 


*P.109 lf the Recovery be with ſingle Vou- 


A Recovery cher, this is good to bar the Eſtate the 
with ſingle 


Voucher bars Tenant was in Poſſeſſion of at the Time 
the Eſtate the 
Tenant was Of the Recovery, but no other Eſtate; if 


deen with double Voucher, and the Tenant in 


Time of the Tail comes in as Vouchee, then it bars 


Recovery, 


_ no other all the Eſtates he has in Poſſeſſion, and 
if with dou- all others, though diſcontinued and 


ble Voucher, GT 3, 1 2 
e ne e Right; ſo that a Common 


nant in Tail Recovery, with a double Voucher, is 


Comes zu as 


Vouchee, it in all Cafes moſt ſafe: 5 and the true 
Et Reaſon of this Difference between a 
wer had. Common Recovery with ſingle and dou- 

ble Voucher is, that in a Common Re- 
covery with ſingle Voucher brought 


againſt Tenant in Tail, who vouches 


over the Common e if the Par- 


ty be in of another Eftate, the Hiue 
after Tenant in Tail's Death, may plead 
MVient Tenant tempore 3 nec un- 
giuam poſßea, and fo the Recovery void, 
for he is not eſtopped, for at the Time 
of the Writ, not being Tenant of the 


2p. 1105 Eſtate Tail, he can have no Recovery 


over of that Eſtate, for he was not ſei- 


= „ _— 


3 


4 Treatit o Common Reroveries, 


ſed of it, and a Common Recovery 
does not prove the Tenant was ſeiſed of 
an Eſtate Tail, but fuppoſes it, and at 
the Time of the Recovery, he being in 
of another Eſtate, the Iſſue has Right 
to the firſt Intail, notwithſtanding the 
Recovery; and if the Iſſue entets after 
the Death of Tenant in Tail, he is re- 
= mitted; ſo if Tenant in Tail diſconti- 
nue in F ee, and repurchaſes the Land, 
and grants a Rent and dies, the ue 
ball hold it diſcharged; and though. 
dhe Anceftor has Judgment to recover 
in Value againſt the Common Vouchee, 
7 that binds not the Iſſue, for he cannot 
BE recover in Value of the firſt Intail, for 
that was diſcontinued, and a new Eſtate 
(taken, and the Donor cannot warrant, 
by Reaſon of the firſt Intail, becauſe | 
the Tenant is in of another Eſtate, and 
this Recovery in Value cannot go to 
= = the Eſtate Tail, becauſe the Tenant was 
in of another Eſtate, and whether the * P. TE. 
11 Tenant in Tail ſhall recover in Value 
] 


againſt. the Donor or his Heirs, or a- 
gainſt 
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A Treatiſe of Common Recoveries. 


gainſt an Eſtranger, by Reaſon of a 
Releaſe with Warranty, is all one; for 
the Land recovered in Value againſt 
the Donor, (who, by Suppoſition in 
Law, is always ſuppoſed to be vouched 
by the Donee, who ſuffers the Com- 
mon Recovery) or Releaſor, muſt be 
an Eſtate Tail, as well in one Caſe as the 
other; but 5 he who recovers in Value 
was not in of the Eſtate Tail, then the 
Land recovered in Value cannot go in 
Lieu of the Eſtate Tail; for it is a 
Rule that an Eſtate T ail Thall never be 
avoided by a Recovery in Value, if that 
which is recovered in Value comes not 
in Lieu of the Eſtate Tail, which it 
does not in this Caſe, and therefore it 
defeats not the Eſtate Tail, but that 
deſcends to the Iſſue; and by his En- 
try getting the Poſſeſſion, that accou- 
Pled with the Right, remits him; and 
2 P, Ty 2 * this being no more than a Recovery on 


"a falſe Title, amounts only to a Diſ- 
continuance. 


WT 


loſt by 


If one gives Lands to 


A Treatiſe of Common Recoveries, 
F. in Tail, and 
after! F. recovers in Value againſt the 
Donor, of this Land recovered in Value 


the Iſſue ſhall have a Formedon, ſo is 


with Warranty, 


the Recovery; 
Land ſhall be faid to be the Gift of the 
Donor, becauſe it comes in the Place 
and in Recompence for that which was 
given and evicted by the Recovery. But 
if J. F. gives Lands in Tail to B. and 
after B. recovers againſt C. by a Releaſe 
Land recover'd 


this 


not prejudiced, becauſe the Land reco- 
vered in Value, is in Lieu of the Lands 


y ; and that very 


{hall not be ſaid to be the Gift of * 5. 


ry in Value. 


but of C. So in the Caſe of a Recovery 
with ſingle Voucher, where the Tenant 
is in of another Eſtate, the Land re- 

covered in Value cannot be in Lieu of 
the Eſtate he was not ſeiſed of when he 
was Tenant to the Præcipe; ſo the Re- 
* covery is no Bar to the Iſſue, who can TP. xx 3 
never be barred but where there is a 
real or poſſible Recompence by Recove- 
And therefore, if there be 
* | 
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2 Treatiſe of Comm 


a Woman 'T enant for Life. FRY 
to A: in Tail, Remainder over in Fee ; 
Feme and 4. intermarry, and ſhe and 
her Huſband levy a Fine Sur Cognizance 
de Droit. come ceo, and the Lands are 
render'd to the Wife for Life, Remain- 
der to the Huſband in Fee, and after 

they ſuffer a Common Recovery with 
Fr Voucher, this is no Bar to the 
Intail, for the Huſband was not ſciſed 
of the Intail at the Time of the Re- 


covery, and the Fine was no Diſconti- 


nuance, according to Cole, 1 R. 76. a. 
6 R. 15. 4. And by the Render a new 
Eſtate is given, ſo the Recompence ex- 
tends to the new Eſtate, not to the old 

one. So if A. dies without Iſſue, Re- 

mainder-Man in Fee may enter. Cro. 

El. 828. Moore Pl. 870. So if Tenant 

in Tail diſcontinue, and take back an 

P. 11 Fin Eſtate in Fee, and a Præcipe is brought 


againſt him, and he vouches the com- 


mon Vouchee, this bars not the Eſtate 
Tail, but only the new taken Fee. But 
if E in T ail diſcontinues, and 

5 


* 7 


A@Treatiſe of Common Recoveries, 


a Præcipe is brought againſt the Diſcon- 
tinuee, who vouches Tenant in Tail, 
who vouches over, this bars effectually L 
the Eſtate . Tail; for he who comes 
in as n ſudgment of Law, 
comes in Privity of all Eſtates he ever 
had before, though the precedent Eſtate 
on which the Voucher depends, is di- 
© veſted, diſcontinued and turned to a 
Right; for in this Caſe, where he 
comes in as Vouchee, he comes not 
only in of the Eſtate he has in Poſſeſ- 
© fion, but of the diſcontinued Eftate, 
and all other Eſtates, and the Recom- 
= pence in Value, which he has or poſſi- 
* bly may have, bars the Iflue. 3 K. 60. 

More 634. Owen 130. 

= If a Writ of Entry be brought a- 
gainſt Tenant in Tail, and he vouches 

; the Common Vouckee, and a Common P. 11 4 
Recovery is had, this is good, and bars 

the Eſtate Tail, if the Tenant be then 

in Poſſeſſion of it. So if Lands be 
given to A. in Tail, Remainder to 

the right Heirs of B. then living, and 

2 Writ of Entry | is brought againſt A. 


and 
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A Treatiſe of Common Recoveries. 


and he vouches the Common Voucher, 
this is a good Recovery and bars the ET. 


tate Tail and Remainder. 
If Tenant in Tail be diſſeiſed, and 


ſuffers a Common Recovery, With ſin- 
gle Voucher, or if Tenant in Tail 


make a Feoffment of the Land, and 
take back an Eſtate to himſelf in Fee 
or in Tail, and ſuffers a Recovery with 
ſingle n e the Intail is not barr'd, 
© the Reaſons herein before alledged, 


but by a Recovery, with a double 
Voucher; in all theſe Caſes it is barr'd: 


And therefore, if Tenant in Tail le- 
vies a Fine or makes any other Con- 
veyance, and a Præcipe is brought a- 
gainſt the Grantee, who vouches Te- 
P. 116 * nant in Tail, and he vouches over, this 


bars the Eſtate Tail. So if the Conu— 


ſee or Grantee makes a new Eſtate to 


the Tenant in Tail, or he diſſeiſes 
the Conuſee or Grantee, and then 
grants to another, and a Præcipe is 


brought againſt the Grantee, and he 
vouches the Tenant in Tail, and he 
Lo bouche 


A Treatiſe of Common:Recovertes, 


vouches the Common Vouchee, by this 
all the Eſtatès are barr'd. 
Hf Lands are given to J. 5. and bi 
BZ Heirs Male of the Body of his Wife, 
and he have Iſſue a Son, and his Wife 
dies, he diſcontinues and takes back an 
Eſtate to him and his Heirs Female of 
his ſecond Wife; and after diſcontinues 
again, and takes back an Eſtate Tail to 
bim and the Heirs of his Body; and 
E after diſcontinues again, and a Writ of 
Entry is brought againſt the laſt Diſ- 
continuee, and he vouches Tenant in 
Tail, and he vouches the Common 
VB Vaudice. this Common Recovery bars 
all the Eſtates Tail. 
ff before the Statute of Uſes, 1 had P. IT 7 
be in Tenant in Tail, and had made a 
Feoffment in Fee to Bl. and B. had 
made a Feoffment to C. to the Uſe of 
A. and his Wife, and the Heirs of their 
wo Bodies, and the Wife had died, and 
A had enter'd on C. the F coffec, and 
L made a Feoffment in Fee, and a Pre- 
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A Treatiſe of Common Recoveries. 


eie had been brought againſt the Feof- 
tee, who vouches A. and he the Com- 
mon Vouchee, this bars all the Eſtates. 


_ 1 a. — a n - 


1 


«2x. 1 Mhat is 02 is not barred by a 


Abr. Title 


Recovery Common Recovery, 


Common 393, 


394, 395, 396. / What Eſtate or Intereſt may be barred or transferred 
by Fine or Recovery. 1 Eq. Ca. Abr. 25 5, 256. 5 
What Charges and Incumbrances are made good thereby. Ibid. 257. 


A Common Recovery duly ſuffered 


| 12 16. F by + Tenant in Tail, bars not only 
Tai e- 2 6 EE 
nant in Tail the Iſſue, but all Remainders and Re- 
by Purchaſe 


verſions, which would take Place after 


under a Mar- 


Pp. x18*® the Determination of the Eſtate Tail, 


riage Settle- whether the ſame be in Efſe or Con- 


ment made 


by his An- tingent; and all former Eſtates, Leaſes 
. n eee 


maternd, with 


the Reverſion 


in Fee by Deſcent ex parte wid. ſuffers a Recovery to the Uſe of himſelf in 
Fee, he gains a new Eſtate in Fee which ſhall deſcend to his Heirs General, 
and there is an End of the old Uſe. Martin v. Strachan, 2 Stran. 1179: 


1 Wilſon 2. 66. 
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A Treatiſe of Common Recov eries, 


and Charges made by + him in Remain- + But if Te- 


nant in Tail 


der or Reverſion. And the Reaſon why himſelf had 


granted a 


Remainders and the Charges made by Fer, and af. 
them that have them are barr 0; is- ol ning 


fered a Reco- 


| lected from Capell's Caſe ; for at Com- very, the Rent 


which was 2 


mon Law the Remainder was only a alien 
Poſſibility of a Reverter till the Statute is Recore- 


this Recove- 


de Donis; and on that Statute the gu wh 
Judges, by Conſtruction, turned this 73. 
Poſſibility into fixed Eſtate, called a 
Remainder or Reverſion. Now as a 
Recovery was a Conveyance excepted 
out of that Statute, and an inherent 


Privilege annexed to the Eſtate, as by 


itt the Tenant in Tail could have barr'd 


the Remainder ; ſo he may all Charges 
made by the Ren And as 
the Grantor of that Charge had been 
bound by a Common Recovery, ſo had 
thoſe that claim under him; for the 
| Recoveror | in a Common Recovery is in 
* of an Eſtate he has gained under Te- * Pp. 119 

nant in Tail in Poſſeſſion, which Eſtate 
is no Ways ſubject to the Charge of him 

. 1 
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A Treatits of Common Rerdve ries, 


in Remainder: or Reverſion, and 15 


Charge of him in Remainder can be 


only good in Reſpect of the Poſſibility 


that the Land may come in Poſſeſſion, 
which Poſſibility being deſtroyed by the 
Common Recovery, the Remainder is 


gone, 1 K. 61. Capell's Caſe, 4 Leon. 


; 150. Poph. 5. Moore 154. But the 
more ſolid Reaſon ſeems to be, that by 


the Recovery the Eſtate Tail is extended, 


and the Recoveror is in of an Eſtate, that 
by Suppoſition of Law, continues for 
ever; fo that the Eſtate having a per- 
petual Continuance, no Charge of him 

in Reverſion can ever take Place. Sce 


this explained by Lord Chief Juſtice 


+ Father bernd Halz, in a kW and Hodjort s' Caſe, 


Son on the 

| Son's Mar- 5 2 Lev. 
riage, by 

Leaſe and Releaſe conyey Lands to Truſtees and their Heirs to the Uſe of the 
Father for Life, Remainder to his Wife for Life; Remainder to the Son for 99 
Years if he ſhould fo long live, Remainder to Truſtees during his Life to ſup- 
port Contingent Remainders, Remainder to the Son's intended Wife for Life, 
for her Jointure, Remainder to the firſt and every other Son of that Marriage 


in Tail Male, Remainder to. the Daughter or Daughters of that Marriage, and 


the Heirs of their Bodies, till they ſhall, out of the Rents, Iſſues and Profits, 
have received 3000 J. Remainder to the Heirs of the Body of the Son, Remain- 
der to the ſecond Son of the Father, and to his firft and other} Sons, Re- 


mainder to the right Heirs of the Son for ever. The Marriage takes Effect, 


and they have Iſſue only two Daughters, who being in Poſſeſſion after all the 
other Eſtates determined, which were precedent, ſuffer a Recovery to the Uſe 


of themſelves and their Heirs ; and one WI in this Caſe was, Whether by 


this 
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1 


Truſtees (after the 3000 /. raiſed) for thoſe in Remainder, that before the Re- 
covery they had but an Eſtate Tail for their Security for that Sum, that now, 


made that Security would have had, if no ſuch Limitation. 3 in Remainder had 


Truſtees for them; that this 3000 J. being to be raiſed out of the Rents, Iflues 


not raiſe the Money in a convenient Time to anſwer the Intent of the Settle- 


received ſhould be applied in the firſt Place towards the Intereſt of the 3000 1. 


ſhould be made up by a Sale or Mortgage; otherwiſe if they ſhould be con- 


be eating out their Portions, and might never have any Sum. adequate to the 


Proviſion intended them. . v. e Preced. in bang. 435 
Trin, 1716. | 85 


A Treatiſe of Common Recoveries, 
2 Lev. 28. and the Caſe on Lord Der- this Recove- 


awentwater's Recovery was accordingly de- Ander 


mainderswere 


termined, under the Act 4 Geo. 1. by ot barred. 


And it was 


the e delegated to hear Claims e e 
l they were, 
the becauſe the 
primary In- 

tention of this Limitation 5 was to make them Tenants in Tail; and the raifing 
of the 3000 J. was but a ſecondary Intention thereof, and when they being fo 
Tenants in Tail ſuffer a Recovery, this bars the'r Eſtate Tail, and the Remain- 
ders depending thereon ; for this was cited and relied on as a Caſe in Point, 
Benſon v. Hudſon, 1 Mod. 108. to 112. 2 Lev. 28. S. C. and the ſeveral 
Caſes there put by Hale C. J. But the Lord Chancellor was clear of Opinion, 
both upon the firit ſpeaking to it, and the next Day aſter, that this was but in | 
the Nature of a Security for the 3000 J. and tho' the Recovery barred the Eſtate | 
Tail and Remainders at Law, yet the Daughters were but in the Nature of 
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after the Recovery, they had the Fee Simple; but ſtill the ſame 1 in a Court of 
Equity was but a Security, till that Money raiſed ; that thoſe in the Remain- 
der had the Equity of Redemption in the ſame Manner as the Perſon who 


been; that therefore they might at any Time by paying off that 3000 J. deter- 
mine the Eſtate of the Daughters, and then the Daughters, would be but 


. x ln 
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and Profits, if the ordinary or annual Rents and Profits of the Lands would 
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ment which was to provide for Daughters; that in a Court of Equ'ty the ſame 
might be decreed to be raiſed by a Sale or Mortgage thereof, which were the 
extraordinary Profits of the ſame Lands; and though in this Caſe the Daugh- 
ters had been in Poſſeſſion of thoſe Lands for ſome Time, and received the 
Rents and Profits thereof, yet they might ſtill ſupply any deficiency in the 
raiſing of theſe Portions by Mortgage or Sale, and the Rents.and Profits already 
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and the Reſidue received towards the Principal, and what ſhould fall ſhort 


fined to raiſe the 3000 J. out of the annual Rents and Profits only, they would 
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A Treatiſe of Common Recoveries, 


was reſolved, that he took no new E- 


ſtate by the Recovery, by Way of Pur- 


chaſe, but was in of his old Eſtate, 
| which by the Operation of the Reco- 
=_ very, was extended into a Fee-{imple, 


and diſcharged of the Statute de Do- 
nis, Weſtm. 2. and the Limitations and 


which Reaſon ſuits with common Ex- 
A Recauery perience ; for if Tenant in Tail make 

| ſuffered by on, DN 
Tenant in A Leaſe not warranted by the Statute, 
| Ane or enter into a Judgment or Recogni- 


WIC re 


CEOS covery, the Leaſe and other Incum- 


= brances are all good, which were be- 
fore defeafible by the Iſſue; for the Re- 


. 3 coveror comes in ſubject to all the In- 


in all the Incumbrances; and therefore, 
when a Man has to do with Tenant in 


* P. 1 2x 7 ſuffer a Common Recovery; for all the 


*P. 120 * the forfeited Eſtates, in which Caſe it 


Reſtraints introduced by that Statute; 


Funn zance, and then ſuffer a Common Re- 


cumbrances of T enant in Tail, and che 
Recovery opens, as we call it, and lets 


Tail that is incumber'd with Judgments, 
Sc. it is very dangerous, though he 


prece- 
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g us Edward IV orthey's Opinion 1 is the bet- 


A Treatiſe of Common Recoveries. 
precedent Judgments take place of the 
Security he gives. 


Tenant in Tail incumber'd with Sta- Tenant in 


Tail incum- 


tutes and Judgments, makes a Mort- bered with 
gage of Part of his Eſtate for 500 fudemefte: 


Sc. makes a 


Years, and after, to corroborate this Mortgage for 


500 Years, 


Term, levies a Fine Sur conceſſit for and to corro- 


500 Years, with Proclamations to the Term let 


Term levies a 


Mortgagee; and the Queſtion was, Finer Gor 


| . ce//it tor 500 
Whether this Fine ſhould enure to the Years with 


Proclama- 


particular Advantage of the Mortgagec, tions w the 


or let in prior Incumbrances. Sir 4d. e 


Duzre the 


EE ward WVorthey was of Opinion, the Fine Operation of 


this Snvey- 


let in all prior Incumbrances. Serjeant aces... 


Lutwych, after great Conſideration, wass 
of a contrary Opinion; but it ſeems 


"> @ © 


ter; for let us take the Caſe without 


the Fine, and then fee what Operation 
the Fine has. It is plain, that during 
the Life of Tenant in Tail, any prior 
Incumbrance was preferable to the 
Mortgage for coo Years, and the 


*Mortgagee could never avoid the prior F x63. 
Incumbrance; then what does the Fine 


5 do? 


4 an 2 — 4 


A Treatiſe of Common Recoveries, 


his Iſſue, now bars the Iflue, and is 
inlarged and made more extenſive. And 
what Reaſon can there be that the 
Eftate thus inlarged, ſhould} not have 


fee none: Suppole this had been a Fine 


* bus 2. — Sur Conuſance de Droit come ceo, with Þ- 


brances, as long as Tenant in Tail had 
preferred according to their Priority; 


what Difference is there then, between 


” mations? Truly none, as to the barring 
4p. 123 * the Iſſue, only one is a Bar during the 


do? That bars the Iſſue and gives the 
Conuſee a Title as long as Iwan in 
Tail has Iſſue of his Body, though the 
Eſtate, which before was good only for 

Tenant in Tail's Life, and avoidable by 


Continuance for other es 
as well as the Mortgage? I really can 


Proclamations of the whole Eſtate, none 
will ſay but this lets in the Incum- 


Iſſue of his Body, and they ſhould be 


a Fine Sur Conuſance de Droit come Ca, 
and a Fine Sur Conceſſit, with Procla- 


Term granted (by the Fine Sur Conceſſt), 


and the other Oo a Bar as long as there 
is 
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A Treatiſe of Common Recoveries, 
is Iſſue; ſo that it ſeems the Incum- 
brances will take Place before the Mort- 
12875 but the Caſe being never reſolv'd, 
I know of, deſerves Confideration : 

But "if in this Cafe Tenant in Tail had 
ſuffered a Recovery of Part, and de- 
clared the Uſe to the Mortgagee for 30 
Years, no Doubt, all prior eee 
had been let in. 

A Common Recovery docs not only 
bar the Iſſue, Remainders, Reverſions, 
and all Charges made by Remainder- 
Men, but eſtops all Parties; and there- N 
fore, if Tenant in Dower, or a Join- 
treſs, join in a Common Recovery, they 
are barr d; and if there be no Tenant 
to the Precipe, yet it the Party who 
ſuffers the Common Recovery have a 
Fee-ſimple, he and his Heirs are eſtop- 
ped. So if a Man ſeiſed in Fee, be 
diſſeiſed, the D Diſſeiſce, during the Diſ- 
ſeiſin, ſuffers a Common Recovery, P. 124 
though this be void for want of a Te- 
nant to the Præcipe, yet the Diſſeiſee, 
* and all claiming under him, are eſtop⸗ 
; 5 pd, 
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A Treatiſe of Common Recoveries, 
ped. Cro. Car. 388. Soif there be Te- 


nant for Lite, Remainder to Baron and 
Feme, and their Heirs, and they ſuf- 
fer a Common Recovery, or come in 
as Vouchees, this binds them and their 
Heirs, Stiles 319. And generally all are 
bound by a Common Recovery that 
cannot falſify, 2 Cro. 592. And tho' a 
Common Recovery bars the Iflue, and 
all Remainders and Reverſions, and all 
Things dependant, incident or derived 
out of the Remainder, yet it bars not 
Things collateral to the Eſtate Tail. 
2 Cro. 592. 2 Roll's Rep. 221, 
Tenant for Life, Remainder in Tail, + 

he in Remainder lets for Years, to he. 
gin after the Death of Tenant for Life, 
and after Tenant for Life ſuffers a Re- 
covery, wherein Tenant in Tail is vou- 
ched, Tenant for Life dies, and the 
*P. 1287 Leaſe held good, for the Leſſee may 
falſify. Cro. Elix. 718. | 
1 Tenant in Tail grant a Rent in 
Fee, or make a Leaſe, and ſuffer a 


Rovers and die, the Recoveror can 
avoid 


; EF" — —— — — — * * * 


A Treatiſe of Common Recoveries, 

avoid neither of them, for he is eſtop- 

ped to ſay Recoveree had not a Fee- 
ſimple. Poph. 5. 
A Common Recovery bars alſo con- A Recovery 
tingent Remainders ; and therefore if eee ee 
Man is ſeiſed in Fee, and deviſes to his der becauſe 


eldeſt Son Thomas, the Life, and if he particular Ef- 


tat On 
died without Iſſue living at the Time which the 


contingent 


of his Death, to Leonard, another of Remis der: 


his Sons, md his Heirs ; but if Thomas &epend. 
had Iſſue living at his Derth, then the 
Fee to remain to the right Heirs of 
Thomas. Deviſor dies, Thomas enters 
and ſuffers a Common Recovery, and 
dies without Iſſue, and held Leonard 
barr'd; for Thomas, by the Will, had 
an Eſtate for Life, Remainder to his 
Heirs, not executed; and though the 
Reverſion deſcended FO him, as Heir, 


' * this merges not the Eſtate for Life, * p. 126 


; contrary to the expreſs Will, but leaves 


aan Opening for the Interpoſition of the 


— mn 3 


Mueſne Remainders, when they happen; 

| fo the Eſtate here to Thomas, being for 
Life, and the Eſtate to Leonard contin- 
- gent, 


A Treatiſe of Common Recoveries, 


gent, the Recovery bars it. Sid. 47. 1 
Raym. 28. 1 Keb. 29, 119. Jones 77. 
IL 


1 Lev. 11, The Reaſon is becaule the 
Recovery deſtroys the particular Eſtate, 4 
which is the Prop of the contingent T 
Remainder ; and wherever a contingent I 
Remainder is limited to depend on an = 
Eſtate of Freehold, which is capable IM | 
1 ſupport a contingent Remainder, 
it is always conſtrued to be a Remain- E 
der, and not an executory Deviſe. And | 
where the Remainder is contingent, it 
the particular Eſtate, whereon it de- 
pends, be deſtroyed, the Remainder is 
gone; ſoa Deviſe to A. for Lite, Re- . 
mainder to his next Heir Male: 4. ſuf- EZ 
fers a Common Recovery, the Remain- 
der is gone and deſtroyed, 1 R. 66. 
22 127 * Archer's Caſe, Cro. El. 453. S0 if it be 
to the right Heirs of a Stranger living, ; 
for the Eſtate is certain, though the Per- 
ſon is uncertain. Sid. 47. tet © 
Though a Common Recovery bars a 
contingent Remainder, yet it bars not 
an executory Deviſe, nor a ſpringing 
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| ſtate deviſed by a Teſtator, is future, vie is: 


Uſe. It muſt be owned, that People 
have been very ingenious in perplexing 


the Law; for theſe Terms are barba- 
rous and unknown to the Common 
Law, and therefore it will be fit to ſee 


what an Executory Deviſe is. 


What an Ex- 
An Executory Deviſe is where an E- 2 


and to ariſe on a Contingency; and is 


properly where ſuch an Eſtate is made 
by Will, which cannot, by the ſtrict 


Rules of the Common Law, take Ef- 


ſect; but the Party s Intention appear- 


ing plainly, the Judges, by Conſtruc- ; 


tion, make it good. There are two 


| Sorts of Executory Deviſes; one where 
the whole F ce-limple paſſes; and that 


*;s properly an Executory Deviſe : The * Pp. 128 


other a Kind of Future Deviſe, where 


the Fee does not paſs, but in the Inter- 7 | 


im deſcends to the Heirs. 


Theſe Executory Deviſes are permit- The Differ- 


ence between 


ted propter rei neceſſitatem ; and every an Executory 
Executory Deviſe of a Frechold, mu eee 


contingent 


be of a Fee, and on Condition; ; but Remainder, 


when 


A Treatiſe of Common Recoveries. 
when a particular Eſtate is limited, and 


the Inheritance paſſes out of the Gran- 
+Deviſe, that tor, then it is a + Contingent Remainder ; 


if Willian my 
Son ſhall hap- but if the Fee veſts in any Perſon, and 


en to die 
Eag leave no is to veſt in another, on a Contingen- 


Iſſue of his 
body awfully ©)» then it is an Executory Deviſe, 


begotten that which needs no Eſtate to ſupport it, be- 
then in that 
| Caſe and not Caule the Eſtate deſcends to the Heir at 


otherwiſe, af- 


ter the Death Law', till the Contingency happens. 
of the ſaid 


William my Son, I give and bequeath all my Lands of Inheritance in L. unto : 


Richard my Son and to his Heirs ; held that William took an Eſtate Tail by 
jus 207 who ſuffered a Recovery which barr'd the Eſtate limited to Rich- 
ar 


which was held to be a Contingent Remainder, and not an Executory WE: : 


,” 


viſe. Comyns 373» 374. | 


A Man deviſes to one oe his Heirs, : 


and if he dies without Heirs, then it 
ſhall remain over to B. this is a void: 


Deviſe; for a Fee cannot ee on a 
Fee. But if a Man deviſes to 4 and 
his Heirs, and if he dic without Iſſuc, 


living J. 9. then to J. §. and his Heirs, 


P. 129 this is a good Executory Deviſe, not a 


Remainder, and a Recovery by A. docs 


not bar it, 2 Cro. 59 1. $0 if Lands are 


| given to B. and his Heir S,- As long as C. 


has 


W - 
= 
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mainder to 
if he live o long, Remainder to his 
* firſt and other at in Tail Male, Re- 
mainder to the Heirs Male of the Body 
of Elizabeth Long, Remainder to his 
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has Heirs of his Body, and B. ſuffers 
a Common Recovery, this bars not the 
Donor of his Poſſibility, for he had 


not a Remainder or. Reverſion, but an 
Intereſt and Poſſibility, which cannot 


receive a Recompence in Value. So if 


Lands are deviſed to A. and his Heirs, 


as lon 


g as B. has Heirs of his Body, 


Remainder over, and A. ſuffers a Com- 
mon Recovery, this does not bar the 
Remainder, for it is an Exccutory De- 
viſe, and it is not feen in Law till it 
appears, and has no Dependance on the 

"ny Eſtate. . 
A Man by his Laſt Will deviſes to 


Sid. 202. 1 Mod. 111. 


7. B. for ninety-nine Years, if 6 
long lives, Remainder to the firſt and 
other Sons of J. 


J. I. for ninety-nine Vears, 


right Heirs. And Sir Edward Worthey was 


5 Opinion that the Remainder to the 
firſt 


7 


ee 


A Treatiſe of Common Recoveries, ; 


B. in Tail Male, Re- 
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A Treatile of Common * 


firſt Son of J. B. was an Executory 
Deviſe, but it ſeems this cannot be 
conſtrued an Executory Deviſe, becauſe 


all Executory Deviſes are raiſed by 


Conſtruction of Law, which makes 


the ſecond Deviſe precede the firſt, to 
ſupport the Teſtator's Intentions (as in 


Manning s Caſe). Now in this Cafe 
there can be no ſuch. Conſtruction : 


And if the Remainder to the firſt Son 


of * B. be conſtrued an Executory 
Deviſe, then all the ſubſequent Re- 
mainders muſt be conſtrued Executor 
Deviſes, or be void. If they are con- 


ſtrued Executory Deviſes, that tends 
they are 
of the 
Teſtator is not performed; for he in- 
tended the ſubſequent Remainders li- 
* mited to the ſecond and other Sons of 


directly to a Perpetuity; b 
conſtrued void, then the Wil 


J. B. and the firſt and other Sons of 
J. W. and the Heirs Male of Eligabeth 


Lung, ſhould take as well as the firſt Son 


of 7 'B. But this Intention being con- 


* to Jaw, the Remainder to the 
fut 


A Treatiſe of Common Recoveries, 
firſt Son of N B. and all the ſubſequent 


Remainders are void. And of this 
4 Opinion were the Judges, but the Judg- 
ment was reverſed in Domo Procerum, 
and the Son of Elizabeth Long, though Tun. 
his Mother was living, had the Eſtate. 713. 
Beamont ver. Long, . in a n of . a 
3 Cant” HStaccarii. 
A. and his Wife ſeiſed of a 8 

I hold Eſtate Jure Joris, he and his 

Wife ſurrender to the Uſe of Huſband 
and Wife, and the Heirs of the Huſ- 
band; the Huſband ſurrenders to the 
S Uſe of his Will, and after deviſes to 
the Heirs of the Body of the Wife, if 
ble or they live to attain the Age of 
E Fourteen Years; and for want of ſuch 
© Heirs, then to the Uſe of C. and his 
8 © Eeirs: Deviſor died, the Wife married * P. 1 132 
D. by whom ſhe had Iſſue E. the Huſ- 
band ſuffets a Common Recovery, this 
bars not, for this is an Exec ry De- 
| viſe to the Heirs of the Body of the 
| Wiſe Raym. 162. It is ſaid 2 Cro. 592. 
Ei be to "tom Executory Devike 1s 

N made 


Term 


A Treatiſe of Common Recoveries, 


made come in as Vouchee; is Heir 18 


barr'd, Sed Qucre. | 
If the Remainder be i in W ee 
Common Recovery bars; as Tenant in 


Tail, Remainder to the right Heirs of 


* 5. Tenant in Tail ſuffers a Common 
Recovery, this contingent Remainder | 18 
barr d. 6 R. 42. Raym. 28. Sid. 47, 
1 Keb. 29. 2 Keb. 147. 3 Keb. 389. 

A ef (ſeiſed in Fee) by Leaſe and 
Releaſe, ſettles his Eſtate to the Uſe of 
himſelf for Life, Remainder to M. his 


Daughter, for ninety-nine Years, if ſhe 


lives fo long, Remainder. to Truſtees, 
and their Heirs, to preſerve contingent 
Remainders; - and _ ter the Bein 
tion of the ſaid Term, or the Death of 


SP, 3 3 3 * M. then to the Uſe af the Heirs of the 
Body of the ſaid M. lawfully to be be- 
gotten; and for Default of ſuch Iſſue, 


then to the Uſe of A. for ninety- nine 
Years, if ſhe live fo long, Remainder 
to the ſaid. 'F ruſtees, and their Heirs, 
during the Life of the ſaid A. but in 


Trait for the Heirs of the Body of the 


tai 


Treatiſe of Common Recoveries; 


ſaid AJ. lawfully to be begotten ; and 

after the Determination of that Eſtate, 

and the death of the ſaid A. then to 

the only Uſe of the Heirs of the Body 

of the faid A. like Remainders to B. 

and C. and D. with like Limitations to 

the Heirs of their Bodies, Reverſion to 

a Stranger in Fee. Grantor dies, M. 

enters, and has a Son that attains to 

5 Twenty-one Years of Ape; the Mother 

and Son cannot in this Caſe, ſuffer a 

Common Recovery, and thereby bar 

the Remainders; for the Remainder to 

the Heirs of the Body of M. being ſup- 
ported by the Freehold limited to the 
"Truſtees, was a contingent Remainder, 

* and no Intail executed; + and ſo no * P. 13 4 

Recovery © can be where chere! is no Intail. + Kir, 


It Sons 7 
and Richard, 


and deviſed Lan to 1 for 50 Years if he mould ſo long live, and after the 


Determination thereof, then to the Heirs Males of che Body of the ſaid Fobn, 
and for default of ſuch Iſſue, then to his ſecond Son Richard in Tail, Sc. Re- 
mainder to the right Heirs of the Deviſor: The Father died, Jebn ſaltered a 
Recovery and declared the Uſes to himſelf for Life, and to the Heirs Males of 
his Body, and for want of ſuch Iſſue to-the Defendant and his Heirs. Fohn 


died without Iflue, and Richard died leaving Iſſue a Son Richard, The queſ- 


tion was, Whether Jen had an Eſtate Tail by this Deviſ er If he had, the Re- 
Covery is good and ſhall bar the Remainders. 

Ihe court reſolved that he had not an Eftate Tail by 1 becauſe the 

Derifor had given him an Eſtate for Vears by expreſs words, Secondly, That 


the 
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A Teeatire of Common Beroverie 


dhe Hei, It is true a Common Recovery would 


Males of the har the contingent Remainder, if the 


Body of John; 5 
was a contin- Truſtees, who were in Truſt for the 


2 Heirs of her Body, joined; but that 
pecauſe there would prejudice M. and her Son ; for 


18 nothing 


. bay = Death, he that has the next Re- 
ſupport it, M 15 = veſted, would have the Eſtate; 


and as Hat Li- 


1 85 Is barring the contingent Eſtates, 


void, thenext would be no Advantage, but a Diſad- 


Remainder 


limited to vantage to M. and her Sons, and all. the 


Richard wale, 


Effect pre- cofittngent Remainders. 
ſently. Codl- 


rigbt v. Corniſh, 4 Mod. 255. 1. Salk. 226. 's. E. Skin. 408. 8. 2. Jade: TT 


ment for the Plaintiff againſt the Recovery. See 1 Salk. 224. 3 Liv. 431. 


1 A Common Recovery bars not a 
contingent Executory Eſtate. 80 if one 
have an Eſtate in Fee, determinable on 
a Limitation or Condition; as if Lands 
are given to A. and to his Heirs, until 


1 pays him 100 /. and then to remain 


to B. and his Heirs : A. ſuffers a Com- 


mon Recovery, this bars not B. but on 


Payment of the Money he ſhall have 


the Land. Palm. 132. Brid. z. So if 
a Writ of 88 be ae e the 


Merge, 
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A Treatiſe of common Recoveries. 


* Mortgapgee, and he ſuffers a Common P. 135 _ 
Recovery, this bars not the Mortgagor ; 
but if the Mortgagee vouch the Mort- 
gapor, it is good, but it is no bar, unleſs 

he be vouched. 2 Roll. Rep. 222. 

2 Gro. 592. 1 Keb. 30. 

If one has an Eftate for Life, with 
Power to make a Jointure, and ſuffer 5 
a Common Recovery, his Power is ex- 
tinguiſhed; for the Eſtate to which the 
Power was annexed, is gone and forfei- 

ted by the Recovery. Aliter of a colla- 
teral Power to make Eſtates; as where 
Executors had Power to ſell. Vent. 22 5, 
q 226. I Med. 111. 1 Keb. 81. 3 Keb. 
1 e * Life to A. Remainder to 
=_ i in Tail, Remainder to C. in Tail, 
Remainder to-the right Heirs of A. Pro- 
viſo that A, ſhall have Power to make 
Leaſes in Poſſeſſion, Reverſion, or Con- 
tingency, to commence after Death of 
B. without Iſſue. A. makes a Leaſe 
for Years, to commence aſter tze 
L, Death. of B. without Iſſue, B. ſuffers P. 136 
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A Treatiſe of Common Recoveries, 


Common Recovery, this bars the Leaſe, 
Neaym. 236. So if an Eſtate be limi- 
_ to one for Life, Remainder to his 
firſt and tenth Sons in Tail Male, and for 
want of ſuch Iſſue, to Truſtees for roo | 
Years. If any Tenant in Tail in Pofel. 1 EY 
ſion, ſuffer a Common Recovery, the Re- x, 
mainder for 500 Years is barr d. Sid. 
102. 1 Keb. 462. 3 Keb. 488. 
One made a Gift in Tail, determina- 
ble on the Donee's Non-payment of 100 J. 
Remainder to B. in Tail: Tenant in 
Tail, before the Day of Payment, ſuf- 
fers a Common Recovery, and after pays 
not the Money; yet becauſe he was Te- 
nant in Tail, when he ſuffered the Reco- 
very, all is bar d. 1 Mad. 1 Keb. 
31. 3 Keb. 291. 
A Term ſubſequent to he Eſtate 
Tail; as to riſe after Failure of Iſſue 
Male, is barrable, as has been faid be- 
fore, by Common Recovery ; but if a 
Man make a Leaſe for 100 Years to 
* P. 137 * B. to commence after the Leſlor's it i 
7 Death, without Hue Male inn T 1 ted 
| or 


A Treatiſe of Common Recov tries. 


U for Payment of Daughters Portions,” 
and after, by another Deed, limits the 
” Lands to the Uſe of kimfelf for Life, 
Remainder to his firſt and other Sons 
in Tail, a Common Recovery bars not 
= the Term for 100 Vears; for the firſt 
Term was precedent, and the Eſtate 
created by different Deeds, but by the 
fame Deed Alr. And the Caſe 1 
Goodier and Clarke, 1 Lev. 3 5. was a 
Settlement in Conſideration of Mar- 
riage, and 1000 J. to the Uſe of the 
Huſband for Life, Remainder to his firſt, 
ſecond and tenth Son in Tail Male, and 8 
1 if he died without Iflue Male, Re- 
F mainder to the Uſe of his Daughters, 
for a Term of Years to raiſe 1 500 J. Re- 


mainder over. The Huſband has a Son 


and Daughter, and dies, the Son died 
without Iſſue, ſo the Land remained 

z over, according to the Settlement; and 

A there held, the Son might have barr'd 
this Term by a Common Recovery; but *p, 138 
it is plain the Caſe was not rightly ſta- 1 Keb. 73, 
EF ted for 1 it ſeems this Term created for 5 
a . T . Dau ghters 1 Vent. 290 


97 
* 4 
191 | 
9 o 
% 
. 
7 
TT 
8? 
4 
1 
1 2 
1 1 
44 . 
” I 
Tit 6 
*; 9 * 
* uy 
in , 
+1: 
% \ 9 
4 1 
14 * 
1 
4 
47 
1 
1 
3 
* 
219 
AF 
þ * 
1 
5 1 } 
* 75 
1. 
$f 
Wool 
7 
1 + 
5 
Ss | 
22 Ws 
7 9 N 
1. Wo 
9 
15 4 
5 ! 
3 4 
* PE 
$3. 
v8 
7 
19 
18 
+: 
, { : 
v4 Fs 
1% 
+. 
4 
4 58485 
1 
7 
ks 34 
BINS 
Hal 3 i 
0? : 
ii 3 
i 1 
= 
1.3 
* 
. » 
* 1 4 
383] 
„ 
1 
Ba. 
19 
© 4 * 
10 N 
ay 3 
* * 
"a '% 
8 * Y 
8 1 
. | 
34 
N 
X10 
3k 
= 3 1 
W 
4 
7 : 
N 
1 
NAI 
4 iÞ 
3 
473: $84 
8 os bs, 21 
2 x $i 
1 9 . a 
weld i iT 
4 
3 "4 l 
$ * 4 
by 6) 1. 
7 1 s; 
FT | : 14 
1 
7 L341 1 
33d 3 1 
2 . 
IS 4 
% ? 
5 : 
i 
74+ 89 3 
4 $84 : 
3871 N 
= x 
IA 
£24 
CT | 12 
4 1 
4% 4! 15 
os Ft 3 
PRE 
5 * 10 
VAT 4 
414 1 
1 1 1 1 
4 
T6 13 
415 8 
* Ws. © : 
75 5 
1.7 
* 6 
N 1 8 
1 4 


& 1 
325 
+. 19 
FL od > F - 1 
1 100 
145 34 WE 
1 418 
7 3 WM: 3 - 4 
1 1 . 
14 1 k 5 
o 4 7 
1 
48) * 2" 
: „ 45 
1 11 
2 * 4 
bs 3 47 u 
_ I | p 
283+ - ; 5 5 
> 1 1 5 
7 21. 
„ 
i : 1 4 
2 | 
4: 485 
7 


A Treatiſe-of Common Recoveries, 


Daughters Portions, was in another 


But Sete if precedent Deed made before the Settle- 


ſuch Leaſe b 
ood to com. NENT; and then could not be barred. 


1 Keb 462. And ſo held by the Lord 
| ue. Chief ſuſtice Holt, Andrews ver. Stroud, 
T. 5 Anne, B. R. So the Difference is, 
Se the Term 1s precedent to the In- 


tail, and when ſubſequent ſo is Hud- 


ſon's and Benſon's Caſe, 2 Lev. 26. but 


better reported 1 Mod. 108. 5 
A. covenants to levy a Fine to 


the Uſe of himſelf and the Heirs Male 
of his Body, Remainder in Tail to ſe- 


veral others, Remainder to his own 


right Heirs, provided always, and if it 
ſhall happen that there be a Failure of 


Iſſue Male. of his Body, and Aune his 


Daughter be married, or of the Age of 
Twenty-one Years, then ſhe to have 
2007. a Year for ten Years, Tenant 
Bn Tail dies leaving Iſſue Male, who 


P. 1390 enters and makes a Leaſe for a thou- 
E 
ſand Vears and levies a Fine, and 


ſuffers a Common Recovery, and dies 
without Iſſue; Arne was Twenty-one 
Years 
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A Treatiſe of Common Recoveries. 


E Years old, and held the Rent of 200 J. 
per Annum well barr'd by the Common 
j Recovery, becauſe the Remainder out of 
which it iffucd, is barred. 3 Keb. 274, 
287, 292. Raym. 236, 1 Mod. 108. 
2 Lev. 28. Gro. El. 7609. 
If a Gift in Tail is made, rendring 
Revt, and Tenant in Tail ſuffers a Re- 
covery, this bars not the Rent, but it 
remains as a collateral Charge on the 
Land, diſtrainable of Common Right ; 
but if there had been a Condition of 
E: Re-entry for Nonpayment, the Condi- 
tion had been gone. Cro. El. 727, 768, 
769. Jenb. Cent. 41 3. 3 Leon. 261. 
= 2 And. 170. 2 Lev. 30. 
If the Iflue in Tail — 55 in by Title 
A Paramount, the Recovery of his Anceſ- 
tor bars him not. 1 R. 96. 4 
IIf Baron be ſeiſed in Tail . 140 
SH Urxoris, Remainder in Tail to B. 1 
mainder to C. Baron bargains and ſells 
the Land, and a Præcipe is brought 
3 againſt the Fame this bars all the 
I . . 2 Remain- 
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Remainders, but not the Feme. 2 Rol. 


_ 394. 


If 4. be Tenant in Tail, Remainder 


to B. in Tail, Remainder to C. in Tail, 
A. makes a Feoffment, Feoffee ſuffers a 


Common Recovery, and vouches B. his 


Intail and all ſubſequent Remainders 


and Reverſions are barred, but not the ö 


firſt Intail to A. 3 R. 6. 


If an Eſtate be Rd to a Man and 
the Heirs Male of his Body, as long as 


ag a Tree ſtands, a Common Reco- 


bars this Eſtate. I Mod: 111. 
; Reb. 392. If Tenant in Tail levy 


a Fine with Proclamations, and after 


the Proclamations ſuffer a Common 
Recovery; ; though by the Fine: with 


Proclamations the Eſtate was well bar- 


red, yet this bars the Remainder, tho' 
*P. Hil * > was no Eſtate Tail at the Time 


of the Oy 2 Rol. Abr. 394. 
Cro. El. 388. 


Feoffment to the Uſe of hinfolf for 
Life, Remainder to his firſt Son- in Tail 
Malo, and before a Son is born Tenant 
og 1 — = 


ee 


A Treatiſe of Common Recoveries. 


for Life ſuffers a Common Recovery, 
and after a Son is born, he cannot avoid 
it, becauſe Remainder not zu Eſffe ; and 
for that Reaſon i it ſhould not bar, becauſe 
Remainder not being in Eff, the Re- 
compence cannot extend to it. 2 Leon. 


224. Moor 201. But the true Reaſon 


is, becauſe the Remainder was con- + One ſeiled 


tingent, and the Eſtate on which it de- of the Ma- 


nors of 4, 


pended gone; and a Fine or Feoffment and B. de- 
in this Caſe, would have deſtroyed the _— 


Manors to C. 


| Remainder, as well as a Common Reco- fer Life, and 


if C. ſhall | 
very; fo if Remainder be in Abeyance. have Iſſue = 


Male, then 
6 N. 42. 4. to ſuch Iſſue 

| Male and his 
Heirs for ever, and if C. ſhould leave no Ifue Male, then the Manor of A. to 
F. & inchee, and the Manor of B. to J. N. in Fee, C. ſuffers: a Recovery of 


| thoſe Manors; this will bar the —ł. Eſtates limited to J. S. and F. N. 


1 P. Wms. 509. 


A. covenants on his Marriage to lay out 3000 l. in the purchaſe of Land, and | 


to ſettle it on A. in Tail, Remainder to B. A. purchaſes the Manor of D. with 
this: 3000]. and never ſettles i it, but ſuffers a Recovery thereof; as the Cove- 


nant was a Lien on the Land; fo the- Recovery ſuffered-of it, diſcharges the 


Lien, and bars B. of the Benefit of che Covenant and of- the Remainder. 3P. 
_ Wms: 171. 

An Eſtate was hedat | by A. to the 

Uſe of himſelf for ninety-nine Years, 

if he live fo long, Remainder to B. for | 
ninety- nine Yours, if he live ſo long, 


Remain- 
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A Treatiſe of Common Becoveries. 
*F. 1427 Remainder to Truſtees to preſerve con- 
tingent Remainders, Remainder to the 
firſt and other Sons of B. Remainder to 
the right Heirs of B. B. has no Iſſue, 
he and his Truſtees j join in a Feoffment, 
this bars the Remainder to the right Heirs 
of B. and his firſt Son, if any born 
after; for theſe Remainders were con- 
tingent; but if the Remainder had 
been to the right Heirs of A. it had been 
his Antient Reverſion. Pigot and Pigot, 
in Conc. Mich. 12 An. 
Db pon a Settlement, A. is made Te- 
nant for Life, ee to the Heirs 
ol his Body by his Wife Jane; and in 
the ſame Dezd A. covenants not to ſuf- 
fer a Recovery, but that the Lands ſhall 
be enjoyed according to theſe Limitati- 
ons; A. does ſuffer a Recovery and 
deviſes the Lands ; the Covenant is good 
to bind the Aſſets; but A. being Te- 
nant in Tail, and as fuch, having Pow- 
er to ſuffer a Recovery, the Lands de- 
viſed ſhall not be affected. 1 P. Wins. 
104. 2 LY ern. 9 35. Collins v. Plummer. 
= A P UT, 


A Treatiſe of Common Recoveries. 
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| 1 of Uouching and Recovery in 
Ualue, 


HEN the Tenant to the 1 

cipe has a Writ of Entry 

brought againſt him, in order to ſuffer 

| a Common Recovery, he appears either 

in Perſon or by Attorney, and takes*P, 14 3 

upon him the Defence of the Land, 

and vouches to Warranty, that is, alledges 

he had the Land of another, who in 

the Conveyance thereof bound himſelf 

co warrant, and make good the Title; 

| fo prays that Party may be called in to 

EF defend the Title; and this, in Law, 1s 

EF called a Voucher, which, as my Lord 

| Coke deſcribes it, is when” the Tenant 

calls in another into Court to defend 

| the Land, or otherwiſe to have _— 
—_ 


8. 


Li of him of as Value off * Lands 
loſt, by Reaſon of his Warranty; and 
he who vouches is called the Voucher, 


and he who is vouched the Vouchee; 
and if the Vouchee be in Court, he 


immediately enters into Warranty; but 
if he be not in Court, then goes out a 
Sum ad Warr, and then the Entry is 


docat inde ad Warr A. B. Sum in Com 


prœdicto & habeat eum hic a die, &c. per 
Auxilium Cur; idem dies dat eff partibus 


free hic, & c. And though 1 in the Caſe 
p. 144 * of Common Recoveries, the vouching 
and every Thing elſe ſeems to be Mat- 
ter of Form, yet the ſhewing the Na- 
ture of Voucher in Adverſary i, 


will illuſtrate this Matter. 

At Common Law all were to appear 
in Perſon before Juſtices in Eyre; and 

therefore if the Vouchee were not there 


the firſt Day, he was amerced. See Stat. 


of Marlbridge 27 Weftm. 1. cap. 39- 
and 10 Fd. 3 Hocatis ad Parr, 


14 Ed. 2. c. 18. and what Alterations | 


they have made 1 in the Common Law. 
In 


A Treatiſe of Common Recoveries. 
In all Poſſeſſory Actions, if tlie Te- 

nant vouches to Warranty, and the 
Demandant counterpleads the Voucher, 

and will aver the Tenant or his An- 
ceſtors, whoſe Heir he is, was the firſt 

that poet ig he ſhall be received in all 

Writs of Entry that make mention of 
the Degrees, none ſhall vouch out of 
e Lien; but if a Diſſeiſor makes a 
or Life, Remainder in F ee, Diſ- 
ſeiſee brings a Writ of Entry in the 
Per, againſt Leſſee for Life, who makes æ P. 1 
| Default, and he in Remainder is re- 45 
ceiv'd, he may vouch out of the De- 
grees, and a Voucher is properly on a 
Feoffment with Warranty; but on a 
| Releaſe with Warranty, the Party is put 
| to his Warrantia Charte. M. 12 H. 
| 1 1 quod reddat againſt 4A who 
vouches B. who enters into Warranty, 
and after the Demandant releaſes all 
his Right to A. A. cannot plead this, 
3 for the Continuance in Court is be. We 
1 tween the Demandant and Vouchee; : 1 
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A Treatiſe of common Recoveries. 


but the Vouchee may plead it; or a cl: 
Releaſe to himſelf, - 7. 5 H. 7.39, 40. in 
n „ ag 

In ſome Caſes a Man may vouch in 
bimſelf as Formedon againft Huſband 4 


and Wife, they vouch the Huſband, 
and ſhew for Cauſe, that the Father of 


the Huſband enfeoffed certain Perſons, 
who gave the Land to Huſband and © 
Wife in Tail, and vouch the Huſband I 41 

dc ſave the Intail. M. 11 H. 7. 7. And 
9 P. 146 * in all Caſes where a Man vouches him- or 
ſelf, he muſt ſhew Cauſe. *. 12 H. | Ia 
1 na 
Præcipe bi an nt one TAP th 
vouches himſelf to fave an Intail, and an 
the Voucher accepted, and a Sum V. 
are iſſues, and Summons returned, ne 
Vouchee makes Default, Tenant appears, R 
Grand Cape awarded, for it is in the th 
Degree of another Perſon, tho vouches an 
himſelf. P. 42 E. 3. 16. And in ſome ga 
Caſes the Vouchee may vouch the De- E. 

mandant himſelf; as Aſſize of Mort- | 
tural oy Yael in London, who vou- tw 


ches 


ateſe'of Comnion- Recoveries. 


ches a Foreigner, and the Record ſent 
into the Common Pleas, and Proceſs 


| S againſt the Vouchee, who enters ſingly 


E Vouchee to Huſband, 
Jubel the Pemandant, and Alice is 
dead, and the Vouchee Tenant by the 
6 Curtely, and Pr in aid of him. 


- 


aud pleads that one 


Alice was ſeiſed in Fee, who took the 
and had Iſſue 


into Warranty, 


41 E. 3. 7. 


* The Tenant DT Won 7 Pinſar, ey, 147 
on the Sum ad Warr 5 


E lain, appears and demands the Lien, Te- 


J. Pinſar, Chap- 


nant pleads it is not the ſame Perſon, 


the Demandant prays Seiſin of the Land, 


and the Counter-plea held ill, for. after 


| Voucher granted, the Demandant ſhall 


not have Counter-plea; and it is not 
Reaſon that by a Stranger's appearing 


© the Tenant ſhould loſe his Warranty, 


and a Capias ad Valentiam awarded a- 
gainft the true 7. 8 Paſebe. 4 $ 
Edu. 3. 6. | 

Præcipe pie gue reddat, Tenant vouches 
two Heirs, and pleads one is under Age, 


U 2 and 


ant prays. the Parol may deve 3 the 
Demandant replies, at full Age, and 
prays an Inſpection and Proceſs till the 
Seguatur ſub ſuo periculo, and at the Re- 
turn does not appear; the Demandant 
_ prays Seiſin of a Moiety, and a Sum 
ad Wart tor the other Moiety. T. 45 
E. 3. 23. If two are vouched, and 
one makes Default, a Capias ad Valen 

*P. 148 * iflues of all againſt him that made De- 
fault. 

And the Method nie for Recovery 
of Land on Voucher in Adverfary 
Writs, is to be obſerved, ſince it con- 
duces much to the Underſtanding the 
true Reaſons Common Recoveries are 
grounded on. If the Vouchee be not 
in Court, then a Sum ad Farr” goes out, 
and if the Sheriff return the e 

ſummoned, and he make Default, then 
a Capias ad Lalentiam goes out 5 the 
Tenant; but if on the Su] the Sheriff 
retorn Mil, an Alias, and after a Pluries 
goout, and then a Sequatir ſub ſuo Pericula 
iſſues; and if Vouchee makes Default, 


A 


ile of Common Recoveries, 
Judgment ſhall be given for the De- 


mandant to recover the Land, but no 
Judgment for the Tenant to recover in 
Value, becauſe it appears Vouchee had 
not Aſſets. 1 Int. 101. So if a Sum- 
mons be returned, and a Default made, 
and a Capias ad Valentiam iſſue, and a 
Mil is returned, an Alias and Plus Pluries 
iſſues, with a Seguatur ub ſuo Periculo x P. 1 49 
on the P/uries. If on the Return of 
the Ca ad Valentiam the Vouchee makes 
Default again, Judgment ſhall be given 
for the Demandant apainſt the Tenant, 
and for the Tenant againſt the Vou- 
chee; and in ſhort, the Proceſs to call 
ihe Vouchee is a Sum ad Warr, if the 
Sheriff returns a Summons, and Vouchee 
makes Default, then a Magnum Cape ad 
Val goes out, and if on it he makes 
Default, Judgment is given againſt 
him, and that he ſhall have in Value 
| againſt the Vouchee; but if Vouchee 
appears and makes Default, then a Par- 
vum Cape ad Val goes out, and on ano- 
ther Default, Judgment as before ; but if 
1 dhe 
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A Treatiſe of Coz 


? w : 


the Sheriff. returns. Na, "uſe an a l 


S Pluries & Sequatur ſub fuo Periculo, 
and the Tenant has na Recovery over, 
as has been ſaid before; it there be a 
Default of the Vouchee at the Return 
of the Seguatrr ſub ſuo Periculo, then the 
"Tenant muſt be called, and if he make 
BE. © 5052 * Default, a Perit Cape is awarded, and 


no Judgment till the Return. Kel. 41. 
If the Sheriff return not the Writ 


through the Tenant's Default, Deman- 
dant may pray Seiſin of the Land. On 
every Sum ad Warr',in Adverſary Writs, 


there muſt be nine returns between the 


Teſſe and Rer' ; but the Practice is other- 


wiſe in Common Recoveries, by the Stat. 
16 Car. 2. c. 6. vide poſt. 


At Common Law, as appears by the 


ſaid Statute, were nine Returns, the 
Words are theſe, And whereas be- 


* 


* 


+ 


of Sum ad Warr againſt Vouchees 


« upon Common Recoveries had in 


„ Writs of Entry and Writs of Right 


0 


/ 888 


cc cluhive ; : 


fore the making this Act, all. Writs 


of Advowſon, "had nine Returns, - | 


4 2 reatiſe of eömmon Reroveries, _- vn 
4 cluſivxe; now for the more ff peedy 8 "| 
« perfecting ſuch Recoveries, be it en- 1 
« acted, That all and every fuch Writs 
10 of Jam ad Warr upon the Appear- 
„ ance of the Tenant to every fuch 
« Writ of Entry or Writ of Right of 
# cc Advowſon, ſhall and may be made & P. x 51 
« and abridged to five Returns, as Writs 
« of Sum ad I, arr in Writs of Dower, 
« unde nil habet. 
| The Returns are not abridged in this 
E Cafe in Ireland, but they are never ob- 
| ſerved; for where the Voucher appears 
by Attorney, they make them appear 
gratis, inſtantly, without any Day gi- 
ven; and though this is aſſignable for 
Error, yet upon ſearch, the Precedents 
appearing all uniform in this Point, it 
may be ſaid Communis Error facit Jus; 
and therefore it has not been thought 
E adviſable to bring a Writ of Error on 
this Defect. N 
If two enter into Warranty, and one. 
dies, the Lien does not ſurvive, but his 
Heir ſhall be ſummoned with the Survivor. 
7. 17 E. 3. 41. 
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EP." 12 2* no farther than the Lien, as appears by 


A Txeatiſe of Common Recoveries, 


| Tho' in Common Recoveries, which 
are always by Aſſent of Parties, the 
Vouchee never demands .the Lien, yet 
he may, and then his Warranty extends 


Plorod. Manxwell's Caſe. 2 Brownl. 171. 
But if without demanding the Lien, one 
enters generally into Warranty, there ſhall 
be an Execution of all 9 and 
it binds all Rights. . 
If Tenant in Tail vouches in an Ad- 
verſary Action, and recovers in Value, 
and has Execution, and after the Re- 
covery is falſified by him, and he has 

the Land again, yet he ſhall retain the 

Land recovered in Value for fear of 
future Loſs, becauſe his Warranty 1 is de- 
termined ; for when he hashad Judgment 
and eee he has had the Effect of 
his Warranty, and can vouch no more 
on that Warranty. 10 R. HAD Porting- 
ton s Caſe, Hob. 27. 


_. 
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CAPUT 


Of Execution, and the Eſtate the 


Betov erdꝛ has by the Beco⸗ 
r 


ment in a Common Recovery a- 
gainſt the Tenant, and the Tenant againſt 
the Vouchee, and the Vouchee againſt 


the Common Vouchee, the Court a- 


wards. an Habere fac Hei enam to the 


Sheriff of the County where the Lands 
lie, which is returned, and ſo the Re- 
covery compleat wid: executed. And 
though this is not much regarded, being 


only Matter of Form, yet in many 


Caſes it is not ſafe to proceed till there 


is a Return of the Habere fac Serfi- 


nam; for whenever a Recovery is to 


Uſe, as all Common Recoveries are, no 


Seifin is in the Recoveror, no Uſe raiſed, 


FTER the Demandant has Tudg- 
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A Treatiſe of Common Recoveries, 


P. 154 till the + Execution of the Recovery; 
+ In Ejet- for till then the Land paſſed not. Moore 
ment, the be ; : | 
Defendant 287. T. 7 H. 4. 17. So that till then 
claimed un- 1 . 2 
der a Reco- NO Uſe ariſing, the Party to whoſe Uſe 
| boy! » wer the Common Recovery 1s declared to be 
liſted the Leſ- can convey nothing, for Memo dat quod 
ſor of the | | _ 
Plaintiff was 72077 habet. 
barred ; the eo „ „ | 
Recovery and Judgment thereon was found by ſpecial Verdict, but no Writ of 
Seiſin or Execution thereof was found; ſo the Court of B. R. was of Opinion, 
that Defendant could have no Advantage of the Recovery. Then Defendant 
moved for a Ye. Fa. de novo, it being a Recovery an hundred Years old, on 
which Execution would be preſumed ; and in Fact there was a Writ of Seiſin 
and Return, and this Recovery is compleatly found in a Cauſe depending on 
the Demiſe of the Duke of Athol: It was likewiſe inſiſted, that the Minutes 
find this Recovery prout, Ic. and therefore warrant the inſerting this; but the 
Court refuſed to grant a Ye. Fa. de novo. Lewis on the Demiſe of the Ear! f 
Derby v. Witham. 2 Stran. 1185. 1 Wilſon 48, 49, Ec. is, | 


If Tenant in Tail ſuffer a Common 
Recovery, and dies before Execution, 
Execution may be ſued againſt his Iſſue, 
Plowd. 5 5, 375. 1 K. 6. If Lands be 

conveyed to A. and his Heirs, with 

Warranty, and the Grantee ſuffer a 

Common Recovery to the Uſe of him 

and his Heirs, it is but the old Eſtate in 

Degree and Privity as before. 80 if 
Lands be conveyed to A. in Fee, with 

Warranty to him, his Heirs and en 

— and 


A Treatiſe of Common Recoveries. 
and A. ſafſers a Common Recovery to 
the Uſe of a Stranger, the Recoveror may 

vouch as Aſſignee Hob. 27. And when- 

ever a Common Recovery is ſuffered by 
a Man to his own Uſe, he is in the Eſ- 
| tate as he was before. 

_ EF Tenantin Tail mortgages his Lands, $ P. 135 

and after ſuffers a Common Recovery 

to make a Jointure, this Recovery ex- 

tends the Eſtate Tail, and lets in the 

precedent Mortgage in Prejudice of the 
Jointure; : becauſe the Recoveror comes 

in in Continuance of the Eſtate Tail, 

and ſubject to all Incumbrances of 'Te- 

nant -in Tail; and in this Caſe the 
| Court of Chancery will not relieve. { 
| 1 Chan Rep. 120. | : | 
| Recoverors in Common Recoveries, „ : 
their Heirs and Aſſigns, by the Statute 
7H. 8. c. 4. have like Remedy againſt 
Leſſees for Lives and Vears, by Diſtreſs, 
| Avowry, and Action of Debt for Rents 
| and Services that ſhall be due after Re- 
| covery, as the Party had before; and 
alſo like Actions of Waſte, and on Di- 

2: ſturbances 


5 Rurbances i in > etage, a8 we Leſ- 
| for had. . 
. Man Ne a Leaſe for "of to 
= ik at Michaelmas, reſerving. Rent, 
p. 1 56* and before Michaelmas ſuffers a Bom- 
mon Recovery; the Recoveror ſhall, in 
this Caſe, diſtrain for the Rent Which 
Leſſor before the Recovery cou d not. 


TOP 72 104. 


CAPUT N 
or fafifping Common Recoveries. 


Common Recovery may be de- 
feated, fruſtrated and reverſed, 
bibi s called P alſifying, many Ways, 

as by Entry and Plea, by Action, by 

Action and Plea, by Plea only. By En- 
try and Plea, when the Party's Entry is 
not taken away by the Recovery, uy 
5 > c 


Comm i Recoveries. : 
he 1 nls Allie, aud the Recovery 
is pleaded apainſt him, and he pleads 
7 Matter to. avoid the- Recovery : But to 
clear theſe Points, let us ſee who may 
falfify in an Adverſary Recovery. If 
* one be ouſted by Covin, between the * P. I 57 
Demandant and him that ouſts, the Te- 
nant and Demandant brings an Aſſize 
againſt the Party that ouſted the Te- 
ar the Tenant may have an Aſſize; 
and on the Special Matter ſhewed ſhall 
avoid this Recovery. 7 
By Action and Plea, that is, when 
the Entry of the Party that has Right, 
is taken away by the Recovery, and on 
a real Action brought, the Recovery is 
pleaded in Bar of 1 5 Right, this may 
be falſiſy d by Plea, and "5 by Action 
only, or by Plea only. 
I he Cauſes for falſifying beer 
are Covin, an elder Right or Title, 
Want of Juriſdiction in the Court, War- 
_ ranty and Aﬀets, a Releaſe, Feint plead- 


ing no Tenant to the Frechold, or Want 
. --— of 
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P. 158 * Default, and on the Default, Judgment 


A Treatiſe of Common Recoveries. 
of Eſtate in the Tenant ; to make out 
which, fee the following Authorities. 

Sci fac on a Judgment in a Cæſſavit, 


againſt a Parſon, who prays in Aid of 
the Patron and Ordinary, who makes 


given; and now to the Ser fac', the 
Parſon pleads Mon Ceſſavit; and by 
Martin and Paſton, he ſhall not falfity 
this Recovery againſt his Predeceſſor, 
but is put to his Juris Utrum. 10 H. 
. 
Sci fac 5 lt an Abbot, on a Judg- 
ment in an Annuity had againſt his Pre- 
deceſſor, the Abbot pleads that his Pre- 
deceſſor confeſs d the Judgment, when 
he had a Releaſe of the Annuity ; and 
per Cur”, He ſhall not thus avoid the 
Recovery; for his Predeceſſor had the 
Fee-fimple, and not like a Parſon who 
is Qrodammodo Tenant for Life, who ſhall 
avoid it, where it is without Aid ur 'd 
of Patron and POT; 30 H. 6 45, 


: 46. 
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A Treatiſe of Common Recoveries, 

Annuity againſt a Parſon who prays 
in Aid of Patron and Ordinary, who 
makes Delault, and the Parſon tries the 
Title, and folks: this binds the Succeſ- 
ſor, and he ſhall not falſify the Reco- 
very in the Point tried, ' though all the 
* Jury be dead, fo that he cannot have P. I 59 
Attaint. 34 * 5. 2. 18. 

Aſſize; Tenant pleads in Bar a Reco- 
very in Dower; Plaintiff replies, that 
the Lands demanded are in the Cinque 
Ports, Ubi breve Domini Regis non currit, 
and held the Plea ill; for Judgment at 
Weſtminſter, for Lands in the Cinque 
Ports, good; Aliter of Lands in * ales. 
6 . , 24. 

Writ of Forcible "DL hs Plaintiff 
makes Title by a Recovery in a Writ of 
Right againſt the Leſſor of the Defen- 
218 dant; the Defendant pleads, that at the 
= Tine of the Writ of Right brought, his 
= Leffor had aliened the Reverſion to A. 
= to whom he attorn d, and held good. 
B+. H. 7. Pl. 7 
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A Par- 


Ws 1 


Point tried, that muſt be underſtood in 


A Treatife "Y damen Kecoverſes, 


A Parſon made a Leaſe for Years, and 
afterwards in a Nuare Impedit brought 
againſt him and the Patron, they plead- 
ed faintly, Leſſee ſhall not falſify, be- 
cCauſe if the Parſon had reſigned, the 
Leaſe had been gone. 7. 26 H. 8. Pl. 3. 
Entry in the Poft, the Tenant 2 
ches, and the Vouchee makes Default, 
and Leſſee for Vears of the Tenements, 
prays to be received on the Statute of 
Gliuc', becauſe Vouchee is now Tenant «: 
and by the Statute of H. 8. if he is not 
received, he may now be admitted W 
falſify. 27 H. „ 
. Where it is ſaid in the old 
Wor that Privies cannot falſify 1 in the 


a Sei fac, on the ſame Judgment, or in 
another Action of the ſame Nature ; but 
in an Acton of a higher Nature, the 
Parties may try the ſame Thing again; 
and there is a Difference where the Par- 
tics have not the abſolute Fee in them, as 
Parſons, Prebendaries, Se. there the 
Succeſſor i is not bound; but! in Actions 


of 


of the fs Wer may falkhy, ar. have 


FurisUtrum ; but where, by the Com 
mon Law, they have the mere Right as 


Biſhops, Sc. * MF, cannot ae, 
6 R. 8. a2. 


* Father at in Tail et his P. 161 


Son, and diſſeiſes him, and levies a Fine, 
the Son enters before Proclamations paſt, 
and enfeoffs Al. who makes a Leaſe for 
Vears to B. the Iſſue in Tail, on a For- 


medon, recovers on a feint ee 8 


brought an Ejectment, and held that he 


might falſify the Recovery in the For- 


meden. 2 Cro. 589, 610. Moore Pl. 


503. Owen 15. Diſſeiſor makes a Feoff- 
ment in Fee, EE Feoffee leaſes. for Years, 


Diſſeiſee recovers, ageinſt Diſſeiſor in an 


Aſſize; on a Mul tiel tort pleaded, Leſ- 


ſee ſhall be admitted to falſify in the 
Point try'd, and to plead that the Diſ- 
ſeiſor We ai Reiſe pas, for he is a Stran- 


ger, and at Common Law every. Stran- 


ger may falſify, becauſe he cannot have 


| Error or Attaint; and where he has 
7 1 8 5 19 Wrong, 


u * 1 5 3 . 
— — ꝓk ——  —  — _——— S IS OS 6 66— —— 
i — — - — ol — - = 


* e > * 
— 4 —— A _ * — 
8 a — Y 8 : 
OW 3 —  ELINS 
Pt — 4 ts — 
n 


3 — 


1 — * — — — —— - 
9 4 X one none Ar An = 7 Ow — < of — 6.2 r 
A "IE IASC EEE r - gens —— 2 > ů ů n 
=. — . SE Lu Ou Rigs: : — 
®..- > > : — ce; . _Y oa; 
I EE TO 2 - ? \ 


wie IEEE Y46:4x "5 2 
ü rr 
ends ae tat 


4 N _ — 
— r 


4 1 . — 
pop " 
2 — n = _ . ö — * 2 — = N * — 


. - - nag . 
aa ai tua ghee og — r ̃ ̃——— — — 
. —— — — —»—ͤ— — — . AS he 
— 2 5 N = — ——— — —-— ww = TT 
ah pores ——¼i« — 


8 


K 0 TH N * * * N i 4 * 
5 * „ Fd 1 By 4 A ” * TT Wi © Af & 2 4 * L 1 
: 2 | T + 2 E F + | i fe f C ; 18 0 8 Ya 


Wrong, by natural qui he ought to 

have Redreſs. 3 Cro. 284. 

In Dower a Termor prayed to be 

received for his Term made by Leaſe 

before the Coverture ; and held by the 

P. 162% Court, that in this Caſe the Judgment 
ſhall be general; but the Writ thall com- 
mand the Sheriff to go to the Land, and 1 

to deliver Seiſin to the Feme, but not to 

ouſt the Tenant; fo that thereby De- 

_ mandant has Reverſion and the Rent, 

3 Gro. 563, 504. 

| Tenant for Life, Remainder i in Tail 

ht Remainder-Man makes a Leaſe fs 

Years, to commence after the Death of 
Tenant for Life; a Common Recovery 

is ſuffered by Tenant for Life, who 
vouches him in the Remainder, the Leſ- 

ſee for Years may fallify. 3 Cro. 718. 
Where it is faid in the Books, one 

ſhall not falſify where he is Party, it hath 

three epi nN firſt, if the Party can 

ſhew that the Recovery was void in Law; 
ſecondly, if the Recovery was of Lands 
3 ä they! lie in C. thirdly, if the 


2 | Recover) 


: 
; 
| 
. 


— ——6—C—ͤ— — 


Recovery was on a Writ chat is abated. 

2 Cro. 466. | 
Tenant in Tail acknowledges a Sta- 

| tute and dies, a Sci fac is brought a- 


to the Writ, and pleads Bree fer Diſcent, 


1 and Verdict againſt him, and before 
| Judgment leaſes to B. he cannot in this 
Caſe gh; for here, by this Judgment, 


the Iſſue is bound and chargeable With 


the Statute; and he being bound, his 
Leſſee that claims under him is bound 
alſo. The Caſe is well argued, 3 Bulſi. 
345. where are . — Caſes 8 


Y = 6 , 5 


424. Tn | 
As to Tenant in Tail, it is held in 


3 all the Books, that the Iſſue in Tail ſhall 
never falſify in the Point tried; and 
= therefore ifa Recovery be againſt Tenant 

in Tail, and a Mient Dedire pleaded, the 

E Ifhe — no Remedy, but by Attaint; 
but if the Verdict be on a collateral 
4 Matter, and not on the Title, or by De- 


: 7 20 fault, 


A Treatiſe of Common Recoveries, 
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*oqinſt the Iſſue, and the Sheriff returns x p. 16 3 
him Tenant of the Land, and he appears 
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fault, he may ky. | Brooke, Title 


Fauifier cee Pl. 4 
* A Man recovers Lal., and Mites 4 


P. 164 
FR Sci fac againſt M. IV. and after brings 


a Hei fac againſt » /Þ Tertenant, Who 
pleads M. MW. was not Tenant at the 
' fac brought, nec 
unguam byftea, but one B. whoſe Eftate 


Time of the firſt Sci 


the Tenant now. has; ſo the Recovery 


void, and held a good avoidance of the 
Recovery; 3 and yet Mon Tenure gene- 
rally i is no Plea. Brooke, Faurifier Re- 


cover, . 
By the Stat. 21 II. 8. 6. Tenants 
for Years, by Stat. Merch. Staple or Ele- 
git, may falſify feigned Recoveries ſuf- 
tered by them in Reverſion; and tho 
none can falſify in the Point tried, yet 
in ſome Caſes where the Farty cannot 
have Attaint, he may; but none can 
in any Caſe fallily, without making Ti- 
tle, nor can he fat who claim: Sade 
him that ſuffered the Recovery. 
Theſe are the Rules laid down for 
falſiſyi Ying Recoveries in Adverſary Writs, 


21d. Raym. 
. 


and 


WW mad aud owes 2 


24 Common Recovities may Allo in 
many Caſes be avoided. As if there be . 1 6 5 
no Tenant to the Præcipe, or if the 
Writ is brought againſt a Stranger that 
had nothing, and he vouches 'Tenant in 
Tail in Poſſeſſion, or becauſe he that 
hath the Eſtate and Right, is not Party 
or Privy to the Recovery. As when a 
Writ of Entry is brought againſt the : 
Diſſeiſor, and he vouches a Stranger, or 
if another have a Term or Intereſt at the 
Time of the Common Recovery, there 
they may falſify to ſave their Intereſts; 
or if it be by Covin by Tenant for Life 
to diſinherit the Reverſioner; or if there 
be an Error of Subſtance in the Recove- 
ry, a Writ of Error lies. 
And where a Common Recovery is 
avoidable; it muſt be avoided by him 
that is barred by the Recovery, as by 
the Iſſue of Tenant in Tail, or if none, 
by the Remainder-Man, or Reverſioner 
by Writ of Error; and if Tenant for 
Life ſuffer a Recover y, he in Ræverſion 
wy" falſify during the Life of Tenant 
for 
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A Treatiſe of Common Recoveries, 
*P, 166 * for Life, or after his Death. Aud 


whenever a Common Recovery is falſi- 
\ tied, it is by Writ of Error, by pleading, 
and in frac , Caſes, by Motion of 
ä 
If an Infant l a Common Re- 
covery for Nonage, he muſt do it under 
Age. 1 Mod. 49. Sil. 321. 1 Lev. 
„ 


ſees in London may falſify. on H. 8, 
Ce 15. 2 Inf. 322, 323, Io. . 


CAPUT 


See Stat. of Glouc. Fr IS. . * 


=. 


A Treat 


oi isn 
if of Edition Recoveries. 


AUT X 


Or + Errozs in Common Recove- S 


7 Caf. Abr. | 


ries, and in what Caſes Coms, . in 


what Caſes 


mon Recoveries and Fines may tau en 
be amended, - 


fects, or va- 


_ cate Fines - 
and Recoveries. 


mult be a Scire Facias againſt the Dene, Hall & U. v. Woodcock, 


27 1 Burro. 361. Trin. 31 & 32 Geo. 2. 


What the Tertenant muſt, and what he may not plead. Ibid. S. c. 361, 362. 


A Remainder Man's Right to reverſe one erroneouſly ſuffered, and his Me- 


thod of * it. See 1 Iurro. 412, 413. 


Dads Recoveries being judicial In Error to 


reverſe a 


Executions of the Agreement of Recovery, 
there muſt he 


Parties, the Law gives them all favour- aS Face, 
able Conſtruction imaginable : And the Pane 


Tertenants 


Judg es even extend their Power to ſerve audthe Heir. 


M d. 274. 
the Parties Intentions; and the Courts 4 Mod. 269. 


at Weſtminſter are ever ready to ſupport 
them, where-ever they can, but yet ſo 
as to keep up the Form of judicial Pro- 
ceedings, and not totally to introduce 
Barbariſm, and encourage Ignorance. 


And 


* P. 167 


+ On a Writ of Error to reverſe a Recovery, there 
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A Treatiſe of Common Becoveries, 


argon And for the + Support of Common Re- 


| not to be fup- coveries, being Common Aſſurances of 


| d 
ine Parties Land, the Stat. 23 El. c. z. enacts, That 


have no Pow- 


SEEN ho Conlon Recovery ſhall be reverſed 
P. 168 for * falſe or incongruous Latin, Raſure, 
them. Bur. Interlining, Miſentry, Omiſſion of the 


116 to 119 


33 Return of the Sheriff, or * other 


offment un- 
der a naked Want of Form. 


Poſſeſſion, is 
not ſufficient to enable one to ſuffer a Recovery; nor is an Eſtate by Wrong, 
Fraud, or Practice ſufficient. 1 Burro. 117, 118. 


-- DY the Stat. 10 2 3. c. 14. No 
Fine or Common Recovery, or any o- 
ther Judgment, unleſs Error brought in 


. Twenty 4 Oey, Years ; "I Perſons infra, Ee. 
Years] Lloyd : 7 
v. Vaughan, | | | | | then 
2Stran.1257. 
Upon Error to mack a . ſuffered at the Granf Seffions in Wales, 
Annz, the Error afli gned was, that Jane Lloyd, the Tenant in Tail, who was 
vouched as a Feme Sole, was then under Coverture and died without: Iſſue in 
1739. wherefore the Plaintiff who was the Reverſioner, brings the Writ of Er 
ror ; the Defendant in Error pleads a Bar by the Stat. 10 V. 3. c. 14. as not 
being a Writ of Error brought within 20 Years after ſuffering the Recovery. 
To this it was replied, that his Title did not accrue *till 1739, the Time of 
| the Death of Jane; and to this there was a Demurrer and Joinder in Demurrer. 
Alter ſeveral arguments both upon the Point of Error and the Stat. of Limi- 
tie the Court determined only upon the latter. Point, that the Writ of Er- 
ror did not lie. They were of Opinion, that the Stat. was made to quiet Poſ- 
ſeſſions, and to fix a certain Period, beyond which Fines and Recoveries ſhould 
not be impeached ; the Words are expreſs © Taventy Tears after the Recovery 
i Fered“, and it has not the Words that are in the Stat. of Fines, „“ After the 
Title accrued.” Ko tho” there is a Provije for en! under Difſabilities 
within 


A Treatiſe of Common Retoveries, | 
then within five Years after the Impe- within the 


twenty 
diment removed. 1 per 


that can only 
: introduce the difabled Perſon, and not one who was never under any Diſability, 


The Terminus @ quo is the ſuffering the Recovery, and if we exceed it, there will 
be no end; a Reverſioner after an Eſtate Tail that ſubſiſts 100 Years, might at 
this Rate reverſe a Recovery; whereas theſe Reverſioners were never the Ob- 
ject of the Legiſlature's Care. It is enough that he has a Chance of the Re- 
verſion's falling within twenty Vears, and then he may have Error. They ſaid 
they muſt keep to the Words as in 1 Lev. 31. where the Courts not being 
open, was held no Anſwer to the Stat. of Limitations, as not being one of the 


Exceptions in it. Therefore they gave Judgment, that the Plaintiff ſhould 
take CY by his Writ of Error. Trin. 19 & 20 Geo, 2. 
1 Writ of Error Was brought to re- 
| 3 a Common Recovery had at the 
Grand Seſſions in Wales; and the Er- 
| ror aſſigned was, that the Summons I 
dated after the Ded. poteſſat. and fo no 
Warrant of Attorney at the Time of 
Appearance, but held good. Sid. 219. 

And in this Caſe the Court, to ſupport . 
the Common Recovery, 1 intend 
there was another Warrant of Attor- 
ney.  Raym. 11, 34, 90. 1 Keb. 34. 

I Lev. 1 30. Dyer 220. contra, 1 Leon. 
86. and in KRaym. 71. held that the 
Dea. poteſtat. is no Part of a Fi ine, though _ 

*a Warrant of Attorney 1 is of a Reco-*P, 169 


Th FE, >: 


A Treatiſe of Common Recoveries, 


very; but if the Party be dead, then it 


is i. 2#ent. 96. - 20 
Writ of Entry Ret' die Lune quart 
Septiman” Quadrageſim? prox futur, ſhall 
be referred to the fourth Week next, not 

the next Lent. Cro. El. 389. 73 
ro Recove- Jt the TR die T OO Judg- 
ry entred of nent, Or be T ul Ace. Abdearece 
Eaſtei Term : e 5 _ Age, " FE P cared 
in the 23d | | In 
Year of K. | 


Geo. 2. among the Pleas of Land upon the 173d and 174th Rolls, wherein | 


Thomas Broome was Demandant, George Green Tenant, and Edward Swann, 

Gent. and Edvard Szuaus the younger, were Vouchees jointly, who vouched 
over the Common Vouchee, the Writ of Summons was returnable in one Month 
from the Day of Eaſter, which was Sunday the 13th of May 1750; on which 
Day Edward Sævaun the younger, one of the Vouchees, (Remainder Man in 
Tail Male and Son of Egavard Sgvann, Gent. the other Vouchee who was Te- 
nant for Liſe of the Manor of Zee in Derbyſhire) died without Iſſue Male, leav- 
ing Mary an Infant his Heir at Law, and Heir to the Common Anceſtor who 

claimed under the Recovery. „ 

Samuel Swann claiming as Heir in Tail, and a Cauſe being depending in the 
Court of Chancery, where the validity of this Recovecy became a Queſtion, as 
Edward Saucum the younger died upon the return Day of the Writ of Summons 
to Warranty being a Sunday. | 33 

The Chancellorupon the hearing retained the Bill for a Twelvemonth, and 
left Samuel Sæuann at Liberty to bring a Writ of Error to try the validity of the 

Recovery, Who brought a Writ of Error in B. R. accordingly, againſt the De- 
mandant Broome, and (among other Things) aſſigned for Error, that the ſaid 


Writ of Summons was returnable on Sunday the 13th of May 1750, on which 
Day the ſaid Edward & wann the younger died, without Iſſue Male of his Body, 
at Bradburne, in the County of D2rby ; and fo concluded in the common Form, 


that the Judgment in the Recovery was erroneous, and prayed the ſame might be 


reverſed. Broome (the Demandant) the Defendant in Error, joined in Error, 


and in Mich. Term 1764, the Recovery was reverſed by the udgment of the 
Court of B. R. which Judgment of Reverſal was affirmed in the Houſe of 
Lords, May 2, 1766, and with the Opinion of all the Judges, that the Judg- 
ment in the Recovery could not be given until Monday the 14th of May 1750, 


- which 


A Treatiſe of Common Rovoverſes:; 


in Perſon, or by Attorney, it is Error. 

which was af- 
1 Rol. 301. Dyer on Palm. 224. ter the Death 
5 Mod. 209. of the ſaid 


| Vouchee 
Swann the younger, and the Recovery was erroneous. See alſo the Caſe of 
Wynne v. Wynne, 1 Wilſon 35, 42. A Recovery was reverſed for Error, becauſe 
the Vouchee died on the 10th of May „and the Writ of Summons was returna- 


I ble the 16th of the ſame Month. The Error aſſigned was, that the Vouchee 


died before the giving Judgment in the Recovery, upon which an Iſſue to the 


Country was joined and a ſpecial Verdict was found, and whether the Vouchee 


died before Judgment or not, the Jury left to the Conſideration of the Court. 
The Error aſſigned was, that the Vouchee was a Feme Covert and under Age 
and appeared by Attorney, the Recovery was reverſed, 5 Mod. 209. 


A Writ of Error was brought to reverſe a Recovery, and a Scirxe Facias iſſued 


| againſt all the Tertenants, and they made Default. The Recov cry was reverſed : 


And it appearing afterwards that the Plaintiff in the Writ cf Error, had no 


Title, there being a Remainder Man before him, the Court reverſed their for- 
mer Reverſal. 5 Mod. 396. See 1 Roll. Abr. 75 5. Title Error. (R) 
= -$ 1 Roll. Abr, 755. (R) pl. 65. 2 Ro. 19958 35 


An erroneous Common Recovery is 
good till reverſed, by Reaſon of the in- 
tended Recompence; and if Tenant in 
Tail ſuffer an erroneous Recovery, and 
after diſſeiſe the Recoveror, and dies, his 
{ Iflue ſhall not be remitted ; for the Re- 
| covery ſhall be preſumed cood, till it is 
| reverſed. 3 R. 3. 10 R. 38. 
| Tf he who ſuffers a Common Reco- 


very levy a Fine, or make a F coffment, 


he cannot have a Writ of Error to re- 
verſe i, 


Ea 
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2 Treatiſe of Common Recov fries 


25. 170 


And Common Recoveries being onl y 
Common Aſſurances, the Court of Com- 


mon Pleas does amend and ſupply the 


Deſects of Clerks and Attornies in the 
entring up ſuch Recoveries, or in Writs 


relating to the ſame. So a Common 
Recovery was agreed to be ſuffered, 


wherein John Chapham and Richard FL 


ton, were to be Demandants, and by Mi- 
ſtake of the Clerk, the Writ of Entry 
was ſued out in the Name of John Chap- 


ham and John Elton, and the Recovery 


ſuffered in the Name of John Elton, in- 


ſtead of Richard, and this Recovery a- 


mended, 7. 2 Car. 1. Chapham v. Ba- 


en. The Rule for this Amendment is to 


be found in the Remembrance of Rules 


in Foley's Office, that Term, on the third 


Skin, 45 firſt ſide of the ſame Skin. 


A Warrant of Attorney was given 


in order to ſuffer a Common Recovery, 


by 7, illiam Reynolds, and Heſter his 


Wife; but the Serjeant that took the 
Warrant of Attorney, certifies the ſame 
he P. I7L to be given by the ſaid William Reynolds, 


and 


A Treatiſe of Common Recoveries, 
and Margaret his Wife, and the Mitti- 

mus and Tranſcript were made of a 
Warrant given by Margaret, and the Re- 
covery entred accordingly, and all order- 
ed to be amended. Mich. 4 Car. 1. the 
ſame Office, fifth Skin, on | the Back of 
the fame. 

A Common flvcovery agreed to be 
ſuffered by Arthur Golding & Ux. of 
Lands in Alphamron, & 1 Hermny, 
in Com Eſſex, but by Miſtake, the ſame 
was ſuffered of Lands in A/phamton and 
Lamarſh, and ordered to be amended in 
the Writs of Entry, Seiſin and Entry of 
the Recovery, M. 6 Car. 1. Skinner ver. 
Land, the ſame Office, ſecond Skin, the 
Back of the Skin. 

A Common Recovery kuflored by R. 
Callom & Ux. but the Name of the Wife 
totally omitted; and this ordered to be 
amended, M. 8 Car. 1. Thurban verſus 

Pantry ; ſame Othce, third Skin, on the 

Back ef the ſame. 

K Common Recovery was agreed to * P. 172 
be ſuffered of Lands in Meu Church, 

Leving- 


A | Treatiſe of Common Recoveries, 
Leving1on and Merſham, but NewChurch 


was totally omitted in the Recovery ; and 
this upon reading the Indenture, ordered 
to be amended, 7. 13 Car. 1. Whetwell 
verſus Maſters; 3 yr Office, ſecond. 
Skin, firſt Side. 
A Common Recovery was agreed to 
be ſuffered of two Meſſuages and one 
Garden in London, and ſuffered only of 
one Meſſuage, and ordered to be amend- 
ed, T. 13 Car. 1. Brooke ver. Biddolph, 
fame Office, firſt Skin, art Side. 
A Writ of Entry for a Common Re- 
covery was ſued out returnable in Craſtin 
Animarum, and a Recovery ſuffered 
thereon, but the Wri it of Seifin made 
returnable the ſame Return as the Writ 
of Entry, and this ordered to be amend- 
ed, P. 16 Car. 1. Doncaſter v. Campion, 
the ſame Office, third Skin, ſecond Side. 
* P. 17 Fr * A Deed to make the Tenant to the 
 Pracipe, was executed, dated 1 Nov. 33 
Car. 2. and Coraman Recovery ſuffered 
thereon, and the Writ of Entry made 
Red tres Mich, before the date of the 
Decd, 


A Treatiſe of Common Recoveries, | 


Deed, and this ordered to be amended, 
and the Writ of Entry made, Rez. Gn 
Animarum, M. 4 W. & M. Bunce et al 
verſus Greenway et al This Rule is in 
the Remembrance of Mr. Borrett's Office. 
A Deed was made to make a Tenant 
to the Præcipe, dated the 11 Mov. and a 
Common Recovery ſuffered, and the Writ 
of Entry made returnable menſe Mich”, 
before the Date of the Deed, and this ; 
ordered to be amended. Mich. 5 IV. & 
M. V. attry verſus Fodrell, | 1 55 
A Common Recove ery had been fuf- 
ſered, and the Writ of Entry made Rer 
bakice the Date of the Deed, that led the 
Uſes of it, and which made the Tenant 
to the Præcipe, and on reading the Deed, 
ordered to be amended. M. 5 W. & M. 
MWarbbonſe verſus Watts : * "This Rules p. 174 
may be ſound in the Remembrance of 
Mr. Cooke's Office. 
A Fine and Common Recovery were 
agreed to be levied and ſuffered of the 
Manor of Inbſieſd, in Ces Salop, and 
by Miſtake, the fame was made Ingle- 


L | „ 


bel Fr wack 8 to 75 ee 
vir. the Fine in the Record of the King's 
Silver, in the Foot and Note of the Fine, 
and in all the Places of the ſaid Fine and 
the Recovery, in the Writ of Covenant, 
Writ of Entry, Exemplification, & bh 
Bere fac Seiſinam, ꝙ W. 3. Int J. Fo. 
tre, Ar & Ux. And the Rule may be 
found in the Remembrance of Mr. Cotes 
Office. 1 
A Fine and Common Recovery agreed 
to be levied and ſuffered of Lands in 
Cranley, in Com Surry, and by Miſtake, 
the ſame was written Crauley; and on 
Examination of the Proceedings therein, 
and peruſal of the Deeds to make a Te- 
5 nant to the Præcipe, and declaring the 
* P. 1 175 Uſes of the ſaid Fine and * Recovery, the 
5 ſame were ordered to be amended in the 
ſeveral Parts of the Fine and Recovery, 
and in the Writs of Covenant, Entry and 
Seiſin, T. 4 Fac. 2. Int William Free- 
man, Gen Quer & William Montague, 
Fun, Ar & Us Deforc : This allo 
VV 


RAe . 


A Treat of Common Recoveries. 
may be found in the Remembrance of 
Mr. Cooke's Office. 


A Common. Recovery was agreed to 
be ſuffered of Lands in Weſton, in Com 
_ Ghuc', and by Miſtake, written J/a/tor:, 
and ordered to be amended in the Re- 
cord, and other Places of the ſaid Re- 
covery, and in the Writs of Entry, Seiſin, 
c. M. 11 V. 3. Ini Simon Smith, 
As Peten & Ric um Comit Dorſet 4 
al Tenen; which Rule may be found 
in the Remembrance of Mr. Coole s Of- 
fice. 51605 
If Tenant be preſent my vouch to 
Warranty A. and one appears for him, 
it is Error, and the Appearance void ; 
for he ought to appear in Perſon, or elſe 
va Sum ad Marr; and where ſummons * P. 1760 
is entred on the Roll, there, at the Re- 
turn, the Vouchee may appear in Per- 
fon, or by ener. x Leon. 86. 


* 


| Page verſus Hayward. 
Trin. | 3 | Anne, | B 5 * : | 


1 5 [cholas Searl deviſed to his Niece 
3 + Y Mary Bryant, and the Heirs Male 
Body, upon Of her Body, upon Condition, and pro 


Condition 


and provided vided that the intermarry with, and have 
that he in- Iſſue Male by one Surnamed Sear/ ; and 


termarry 


Lich. and in Default of both the ſaid Conditions, 


have Iſlue 
Male by one he deviſed to Elizabeth Br ant, in the 


Surnamed 


1 vl i a fame Manner] and in Deſc thereof, he 


ä Fa to George Searl for ſixty Years, 
f he fo long live, Remainder. to the 
Ucirs Male of the Body of the ſaid 
*P, 1 77 George, and their Iflue;Male * for ever: 
Mary, and Elizabeth with her Huſband, - 

for ſhe had then married one Cliſt, join- + | 
ed in a Fine to make a Tenant to the 
Practcipe, who was one T/aac Savery; 


Tſaac Savery vouched Mary Bryant, 
Elizabeth Clift and her FIulband, and the 
2 Wife 


 ADeeatiſevf\ Common Recoveries. | 
Wile af* the Deviſor with! her Huſband, 


ſhe being again--married, and vouched 
them all Jointly, and they vouched over 
8 Common Vouchee. Et per Folt, 
h. Juſt. & tt Cur', adjudged, that 
fell, the Eſtate deviſed to Mary, was. a 
good Eſtate Tail, and ſo was the Eſtate 
to Elizabeth; bt it is a Special Entail, 
it is an Eſtate to her and the Ekirs 
Male of her Body begotten by a. Searl, 
| which is a middle Entail, not the high⸗ EE 
| eſt nor the loweſt; for it might have. 
been to her and the Heirs of her Body 
| begotten by . Searl, which had been 
more particular,” yet this i 4 good Ef- 
tate Taibt within the Statute de Donis; 
for it is within the Reaſon of that Sta- 
; tute. Co. Lit. 26. b . 
u Secondly, The Words upon Condi-' p. 178 
2 He. . h expreſs Words of Con- I 
dition {hall "Sy taken to be a Limitation : 
| So it-is held 1 Vent. 199, 202. and 
| Holt ſaid he ſaw no Reaſon Why they 
might not be ſo conſtrued in a Deed, 
, though. the Law had not been carried 
| A a 2 ſo 


1 | F | | ad > 0 — 
{ Rerrnerieg 
© 


ſo A 3 Land ſo the Senſe is, if the has 
no Hive by a Sean, upon her Death 
without ſuch fue, the Eftate ſhall re- 
main ov r. 
Thirdly, That a Eſtate Tail of 
Mary and :Elizaberh, or either of them, 
dons not ceaſe by marrying one that is 
not a Searl; for the Remainder over is 
in Dafault of both Conditions; and in 
the mean time it is ſo limited to her and 
the Heirs Male of her Body; and ſhe 
may ſurvive the firſt Huſband, and af- 
ter marry a Searl.; and ſo there is a Pol- 
Condition ſibility as long as ſhe lives. | 
tharrunswith Fourthly, If the Eſtate had been to 


the Land can- 


not be barred Mary, and the Heirs Male of her Body 
5 by a Searl to be begotten, provided and 
P. 179* upon Condition ſhe do marry any but 
Recovery, a Searl, that then it ſhall remain and 
Conaiton be to J. F. and his Heirs. A Common 
3 Recovery ſuffered before Marriage will 
bar the Eſtate Tail and Remainders; and 
tho ſhe after marry with another, it ſhall 
not avoid the Recovery. And the Court 
took a Difference between a Collateral 


Condition 
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Condition and a Condition that runs 
with the Land. If the Donor reſerves 
a Rent, with Condition 'to-re-enter, ' a 

Recovery will not bar it; aliter, if it be 


to re. enter for Nonpayment of a dum in 
Groſs. Vide 1 Mod. 108, 111. + £ 
£00. 99, 


And as to Common Recaverits being = 


of great Uſe, the Chief Juftice deirred | 
to ſpeak largely. 


Firſt, If Tenant to the Præcipe If Tenant in 


vou- 'Fail in Poſ- 
ches Teuunt f in Tail in Poſſeſſion, and ſeſton, and 


e in Re- 


him in Remainder jointly, and they mainder be 


jointly vouch over the Common Vou- e 


che, this is good; not but it may be ber uch 


over the 


more regular that the Tenant vouch Common 


ſhe over the Common Vouckee, that*P. 180 
the Recovery in Value may not be joint 

but enure ſeverally; yet the other Way 

is ſufficient, for whine i in an Adverſary 

Action a Precipe 1 is brought againſt ſe- 

veral, it is enough that one hath the 

Tenancy of the Land; and it he would 

plead that he is ſole Tenant, and tra- 


verſe 


Mary Bryant, and ſhe Elizabeth, and his of 


/ 
J 


A Tre iſoof Common: 


4 
* a F 


verſe that. the other hath any Thing, hs 
Demandant may. admit = and pro- 
ceed as to him, and the Writ ſhall only 
abate as to the reſt. Allo. the others 
may diſclaim ; and as joining a Stranger 
with the Tenant does not hurt, ſo join- 
ing a Stranger with the Vouchee, does 
not; for he is but 2 loco Tenentis, a 
Tenant to the W arranty. ; | 
ETenant®. Secondly, If Tenant in Tail makes 


the Precipe f 
vouches a a Tenant — the Præcipe, and he vou- 


2 ches a Stranger, and the Stranger vou- 
Tal, nf be ches Tenant in Tail, and he the Com- 
N mon Veuchee, | that is good ; for his 
| 0 is good. * being a Stranger is not material; be- 
P. 181 cauſe, in Judgment of Law, he i is be- 
come Tenant by the Voucher to the 

5 Precipe, and a Releaſe to him is good, 

and the Voucher is good, whether there 

be a real Warranty or no. At Com- 

mon Law, if a Stranger was vouched, 

hy Demandant could not counter-plead 

but by Weſtm. 1. c. 40. he may 

if 155 be abſent counterplead the Vou- 

2 Inſt. 244. cher, eil. that the Vouchee and his 


Anceſtors, 


eatiſe of Co11mon-Retovertes. 


Anceſtors, never had any Thing i in the 
Land, but not if he be preſent. In 
evbugh. that Tenant in Tail comes in 
and een a Warranty; but there may 
be a Warranty. Suppoſe an Adverſary 
Action aginſt Tenant in Tail, who has 
a Warranty, and he makes a Feoffment 
in Fee, with Warranty, or has levied a 
Fine with Warranty, and the Feoffee or 
Conuſee vouch the Tenant in Tail, he 
may make Uſe of his Warranty, An 
yet he was not ſeiſed of the Eſtate Tail, 
but in that Caſe may deraign the War- 
*ranty, and then he recovers in Recom- P. 182 
pence as of his Eſtate Tail; for when- 
ever Tenant i in Tail comes in as Vou- Tenant in 
chee, he comes in in Privity of all Eſtates 88 
he ever had, and conſequently he n 


in in Privity 


deraign the Warranty. Vide 1 TInf}.* — 
385. a. Secondly, The Chief Juſtice 
ſaid, the Vouchee's being a Stranger was 
not material, becauſe, though there be 

no real Warranty, the Recovery in Va- 
lue is the ſame, and the Admittance of 

Tenant 1 in Tail has made it Real. 


Object: 


See Cro. 
Eliz. 670. 
3 Rep. 6 


03 eo : ; The Recovery in Value 


6. b. muſt 1 joint, as the Voucher is, and 
then it will not enure according to the 
Eſtates which are ſeveral. As to the 
ſecond Point, the Caſe ſtands thus: 
Tenant in Tail, and he in Remainder 
in Tail join in making a Tenant to 


the Præcipe, and are jointly vouched, 
and jointly vouch over the 8 


Vouchee. Now my Brother Hooper 
objected, that the Tenant in Tail, and 


er. 183 he in the Remainder ought to * have 


been vouched ſeverally, viz. Tenant in 


Tail firſt, and he have vouched over the 
Remainder-Man in Tail; for as that is, 
viz, as the Voucher was Joint, the Re- 
covery in Value mult be joint; and ſo 
the Tenant in Tail, and he in the Re- 
mainder muſt recover Moities in Value; 
whereas the whole was recovered a 
the Tenant in Tail, and conſequently te to 
bind the Iflue, he ought to recover in 
Value the whole, __ conſequently the 
Recovery in Value not being 
able to the Loſs, the Common Recover) 


I 18 


proportion- 


Ee: 9 * + as a 2 4 : 
BY A Wenn hs 4 3 Fees * nns 5 Ne 3 * : 4 _—_ 4 A . 
: is RED Ee nn ie een Ee En . ant oa a a 3 * * 


mm d . 88 

. ... ˙ m l;, ] a4! Log . U 

JJ ͤ⸗ .. ²˙ͤuU. ons ip het RRR 
R N e FGG 
CE a EN Fans End ER VW 


Wa 
in 


5 
- 3% 
_"—_ 
_— 
1 
1 t! 
_ 8 
1 1 
== 
_— 
_ 
* 
A | „ 
Bos 
"> i; 
= 
3388 
0 
4 =. 
"FH 
A 1 
4 220 * 
=. 
—= 
IF : 
3 
=_--. 
== 
8 = 5 
43 * 8 
= 
1 
1 1 71 0 
1 


SE. Wo. 

ll 4 n 
—_ 

„ 

_ 

"= . 
=. * 
== 7 p 

1 1 — 

=. ö 
, - IN 

_ 

3 

q 24 


whole in Value. 


ſequence. 


The firſt Thing (he laid) was, That 


Recovery : He ſaid, that what he ſaid 
was the Opinion of us all; he ſaid, that 
indeed, the iſſue in Tail might falſify 
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gion. 


A Treatiſe of Common Recoveries. 
is not good; but if it had been in the 
other Way, he would have recovered the 


In order to anſwer that Objection, 
he faid he would conſider three T hings, 
the ſecond was by Way of Prepara- 
tion and narrowing of the Point in Que- 
ſtion, which would be the third; and 
he ſaid that he was the larger upon this 
Matter, becauſe it was of a greater Con- 


if a Præcipe was brought againſt Tenant 
in Tail in Poſſeſſion, and a Stranger in 
an Adverſary Action, and a Recovery 
was had, that this would be a good 


*P. 184 


if where was any feint Pleader; and 

the Reaſon of the firſt Poſition, he 
ſaid, was, becauſe where a Præcipe was Where a 
E b Præcipe is 
q :ought againſt ſeveral Perſons, it was 


brought a- 
ainſt ſeveral 


H Perſens it is not neceſſary that they all ſhould be Tenants of the Freehold, but 
. 18 of them are Tenants to the Precipe it is ſuff icient, in an Adverſary real 


Bb not 
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not neceſſary that they all ſhould be 
Tenants of the Freehold, but if any 
of them were Tenants to the Precipe, it 
was ſufficient; for if the Tenant in 
Tail would come in and take the Te- 
nancy upon him, 


not have abated it, but the Deman- 
dant might admit the Tenant in Tail 


ſole Fan and go on againſt him, 
and that wool be good ; and the Di- 


verſities in the Books, ho ſaid, were, 


* 1859 that in a Præcipe, &c. if one Dil- 


claim d, or made Default after Default, 


or ſaid nothing, and the other took the : 
whole Tenancy upon him, and pleaded 
in Bar, &c. the Demandant may ac- 
cept him for his Tenant, and anſwer 
to the Bar; but if both e the whole 
e upon them, or ſeveral Tenan- 
the Demandant muſt of 


cies of Parcel, 


:; 0 Force maintain his Writ ; and for that 
42 E. 3. 8. 
5 un he cited, among other Books, which 1 
, 28 Af. rp It. could not take, Bro. Tit. Several Tenan- 
Af 
N I, 11K 4. 2 H. +4 22 H. 6. 55. 
pl. 11. 41 E. 


the joining of a 
Stranger with him in the Writ, would 


A Treatiſe of Common Recoveries, 

41 E. 3. 20. and brought many Au- 
 thorities to prove it. Br. & Fizz. Tit. 
Maintenance de Brief. And the Form 

of Pleading, in theſe Caſes, he ſaid, 

might be ſeen, Roft. 276. And if Aliſa fre. 
bringing a Precipe againft Tenant in - ary wee 
Tail and a Stranger would not vi- ill not vi. 


will not vi- 


tiate a Recovery, then of Conſequence ons: e 


very, conſe- 


neither will a Joint Voucher; for by quently nei- 

| the Voucher, when the Vouchee comes ks You. 
in and enters into the Warranty, . 

as much Tenant in Law to the Writ, * p. 186 

as if the Præcipe had been brought 

| againſt him. And fo the Caſe of a 
Stranger, being vouched jointly with 

him that has the Intereſt, will not dif- 

fer from the Caſe of a Stranger being 

| made Tenant in the Writ with the 

Real Tenant. 2%, There is another 
Reaſon why fuch a Recovery will be 

good, vis. | becauſe the Matter that 

makes the Writ abatable, will not a- 

void it, if it be not pleaded in Abate- 


ment: As if a Precipe be brought a-F a Preccipe 


be againſt 
one ee without his Companion, he may plead in Abatement, and the 
Writ all abate ; but if he plead in Chief, and a Recovery be had againſt 
him, it will be good for a Moiety only. 


Bb 2 | gainſt 


A Treatiſe of Common Betoveries. 

gainſt one Jointenant, leaving out his 
Companion, if he plead the Jointe- 
nancy in Abatement, the Writ will 

abate ; but if he plead: in Chief, &:. 
and a Recovery be had againſt him, it 
will be good for a Moiety ; ; and as to 
that, it is the very Caſe of the Mar- 
quis of Wincheſter, 3 Co. 3. a. b. where 
Baron and Feme Jointenants for Life, 
Remainder in Tail to the Baron, a Pre- 

cipe was brought againſt the Baron only, 


* PP, 1 18 7 and he vouched the Common Vouchee; 


and re/olved, that though as well the 
Tenant as the Vouchee might have 
abated the Writ, yet when they, by 


appearing gratis, admit the Writ good, 


and the Recovery is had againſt them, 
it is a good Bar to the Eſtate Tail for a 
Moicty 3 ; but as to the other Moiety, it 
is no Bar, becauſe there was no Tenant 
to the Precipe as to that, and ſo the | 
Recovery operates only by Eſtoppel, 
which will not bind the Iſſue in Tail; 
ſeo here, this being only Matter o 
8 5 Abatement, there being no Advantage 
2 1 taken 
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taken of it, the Recovery will be good. 

If a Procije againſt Tenant in Tail and 
a2 Stranger were good, a Voucher of Te- 
nant in Tail and a. Stranger, would be 
good too | becauſe the Vouchee is Te- 
nant in Law to the Writ. 

The ſecond Thing he faid was, that . 
ſuppoſe Tenant in Tail made a Tenant ee e 
tO the Præcipe, and a Pracipe was 18 ahh 
brought againſt Tenant to the Precipe, ke voucher 
* and he vouched a Stanger, who vou- P. 188 
ches Tenant in Tail, and he vouched 1 
over the Common Vouchee, that this vouches over 
would be a good Recovery ; and that 8 
for theſe Reaſons: Firft, Suppoſe 1 it an Rn” wy 
Adverſary Action, if a Præcipe were 
brought at Common Law againſt 7. H. 
and he vouched a Stranger, who never 
had any Thing i in the Land, there was 

no Remedy for it; for the Demundant. 


could not counter-plead the Voucher, The 0 


till the Stat. of 77. 1. c. 40. And this w. i. e. 40. 


gave the De- 
8 the Counterplea of 8 to prevent eier delay, which was oc- 
caſioned by the Tenant of the Land vouching Strangers who never had any 


Thing in the Land, by which wy might have e the Te 0 or r his 
Anceſtors. 


was 


n n Recoveries, 


was a very great Inconveniency ; ; for 
when a Præcipe was brought againſt the 
Tenant of the Land, he might vouch 
a Stranger, and ſo die Wo might, 
and ſo on in infinitum, which was an 
endleſs delay; and fo that Stat. gave the 
Counterplea, that the Vouchee, nor 
his Anceſtors were ever ſeiſed of the 
Thing in Demand, by which they 
might have an the Tenant or 
his Anceſtors; but with this Excep- 
tion, unleſs the Warrantor were preſent, 


*P, 189 * and would gratis enter into the War- 


ranty; but if the Vouchee be abſent, 
the Demandant may - counterplead the 
Voucher, as before, becauſe there will be 
a Delay to the Demandant by the Præ- 
_ cibe, which muſt go jones the Vou- 
chee; and in Common Recoveries, to 
avoid Exceptions, the Vouchce is gene- 


4 Preſent] rally + preſent. If a Stranger be a good 


When the 


Recovery is paſſed at the Bar the Vouchee is preſent either in his own perſon, 
or by his Attorney, whom he has appointed in his Place by Virtue of a Dedi- 
mus Poreſtatem iſſued under the Great Seal, impowering Commiſſioners to take 
his Warrant of Attorney, -which 1s e into Chancery, and from - thence 

ſent to the Common Pleas by Mittimus and wr 1 to be there recorded up- 
on the Roll wherein the Recovery 1s entred. 


Vouchee 


A Treatife of Common Recovertes. 
Vouchee, then ſecondly, he is Tenant 

to the Wri, and pleads to the Right, er 
defendit jus ſuum quando, &c. and a Re- Co. Lit. 265. 
leaſe to him by the Demandant, m 

he has enter'd into -the Warranty, i 

good, and the Vouchee may plead * 

after the laſt Continuance, and it is as 

good as if it had been made to the 
Tenant himſelf; and it is not material 
whether there was any real Warranty 

twixt the Tenant and the Vouchee; 

but when that has been once almitied 

upon Record, ſince there might have 

been a Warranty between them, it is 

11 one as if there had been; and this 

* might be collected from the Caſes of * P. 190 
Common Recoveries, 3 Co. if they 
were obſerved. If Tenant in Tail is een 1. 
diſſeiſed, and a Præcipe is brought a- re A 5 
gainſt che Diſſeiſor who vouches Diſ- proce is 
ſeiſee; that will bar the Eſtate Tail, &c. robs a-2e 
and yet here 1s no Warranty between OT WR. 


© vouches the 


the Diſſeiſor and Tenant in Tail; Diileife, that 
will bar the 


for though there Was none, yet ſeeing Fate Tail, 
pe 0 becauſe the 
Dine de comes in in Right of the Intail. 


there 


Tante Common Vouchee, the Tenant. in Tail 


Tenant in 


A Treatiſe of Common Recoveries, 
there might have been one, for the Diſ- 
ſeiſee might have releaſed to the Diſſei- 
for, with Warranty, now it 1s admit- 

ted on Record, it is all one as if there 
had been a Warranty - and the Diſſei- 
fee Tenant in Tail coming in, in Right 
of the Intail, the Eſtate Tail, &c. is 
barred : 1 ſuppoſe this to be an Adverſe 
Action, Tenant in Tail with War- 
ranty makes a Feoffment in Fee with 
Wat rranty, or levies a Fine; the Te- 
nant in Tail can never have his Eſtate 

1 Tail again, againſt his own Feoffment, 
e Sc. But yet if a Præcipe be brought 
nant in Tail againſt the Feoffee or Conulee, who 

*P. 191 * youches Tenant in Tail, and he the 


vouch the 


Tail, and he hall recover an Eſtate Tail, though he 


the Common 


Vouchee, he has parted with his Eſtate, and ſhall 
Tail ſhall re- make Uſe of the Recovery againſt him 


cover an Eſ- 


corre to deraign the Warranty Paramount ; 


2 and the Reaſon is, becauſe all the e 
| His Ettare by there might have been a Warranty, 
3 and it is ſuppoſed in the Recover7; 


Recor and fo where a Stranger is vouched, the 
ſnall deraign 2 | and 435 
the Warranty 8 ; 


Paramount. 
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and vouches over Tenant in Tail, and 
he over the Common Vouchte that 
will be good, becauſe there might have 
been ſuch real Warranties. F eoffee 
with warranty to him, his Heirs and 
Aſſigns, makes a Gift in Tail, the Re- 
mainder in Fee, the Donee makes a 
Feoffment in Fee, the Feoffee ſhall not 
vouch as Aſſignee, becauſe he comes 
not in Privity of Eſtate; and fo is 
1 In}. 38 5. But if in that Cafe the 
Fieoffment of the Tenant in Tail had 
been with Warranty, if he had been 
vouched he might have deraigned the 
* Warranty Paramount. It 'Lenant in“ P. 192 
Tail be attainted of Treaſon, and the 2 Rol. abr. 
King grants the Land to . Who bar- Tin 


Tenant in 


gains and ſells to B. againſt whom the Teil is a- 
tainted, the 


Precipe is brought, and he vouches King grams 
| 10 J. F. wh 
J. F. and he voices over the Common pg, and 


bargains and 


Vouchee; that ſhall not bar the Re- all ue. 


againſt whom 


mainders; for r J. S. does not come in en 


brought, and 


in Privity as the Eſtate Tail; and {0 he vouckes 


8 the Common 
| Von e that ſhall not 3 the Remainders; ; but if the Patentee had vouc! ned 


Ty the next Rema: nder-Man, that had been a Bar to all the Remainders. 


C 3 none 


9 


f. 193 


* 
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nene of the Remainders could be af- 


fected by the Warranty; but ſuppoſe 
the Patentee had vouched the next Re- 


mainder-Man; that had been a Bar to 
all the Remainders, becauſe he in the 

next Remainder that was vouched, 
came in, in Privity of the Eſtate Tail; 


and this is warranted by the Caſe put 


in Cuppledike's Caſe, 3 Cole 6. a. That if 
Al. be Tenant in Tail, the Remainder to 


B. in Tail, the N to C. in Tail, 
the Reer to D. in Fee, A. ee 


a Feoffment in Fee, the Feoffee ſuffers 

a Common Recovery, in which B. is 

vouched, and he vouches over the Com- 
mon Vanthee : ; in this the Eſtate Tail 


of A. is not barred, but B. and all the 


Remainders over are barred.; And fo, by 
the ſame Reaſon, if the Patentee had 
vouched him in the next Remainder, in 
that Caſe in Rolle, the Common Reco- 


very had been a Bar. But it is objected, 


that the Vouchee had nothing in the 
Land ; but to that I anſwer, that he 
has entred into the Warranty, and by 
: 1 IM 


av! 
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that has ſubjected his own Heir to ren- 
der the Value, and the Tenant in Tail 
who was vouched, comes in in Privity 
of the Eſtate Tail; as much as where 
the Tenant in Tail has made a Feoft- 
ment, or been diſſeiſed, and during the 
Diſſeiſin, &c. is vouched; and it is no 
Objection that there was no real War- 
ranty in D. the Stranger and Tenant in 
Fail; for if that were a ſufficient Ob- 
jeQion, it would over-turn all the Reco- 
veries, and conſequently unſettle all the 
Eſtates in England; but the Warranty 
| is admitted upon Record, and being ſo 
* admitted between Perfone that were ca- * P. I 0 94 
pable of having made ſuch a Warranty, 
it is all one as if there had been really 
and in Fact ſuch a Warranty; but then 
it is made a Queſtion, what Eſtate the 
Stranger ſhall recover in Value; and to 
that I anſwer, that he ſhall recover a 
Fee-ſimple ; - for the Tenant in Tail and 
his Heirs are eſtopped by the Record to 
ſay that the Stranger had not any Eſtate | 
in the Land; and if they cannot aſſign 
„„ S 2 TED any 
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any ſpecial Eftate, that he had not a 


Fee-{1mple, and this Eſtoppel will be of 


Avail, for it does not affect the Eſtate 
Tail, but the Aſſets in the Fee- ſimple. 


J have mentioned this Matter, becauſe it 


may be of very good Uſe to have Re- 
coveries in this Manner, for thoſe that 
purchaſe an Eſtate of a Family may 


| Where there have a very good Title upon the Foot 


may be latent 


Family Set. of one Settlement; yet there may be 


tlements it is 


the wifes latent Settlements in the Family, and 


Way for a fo it is the wiſeſt Way for a Purchaſor 


have as many tO bring in as many of the Family as 

ao 

of the Family 

vouched in a Third, which: was the; ſecond great 


Recovery as 


he can, Point, he ſaid that the great Difficul- ; 


ty ak dt was upon the Account that 
| Whether the the Recovery 1 in Value muſt not be pro- 


Recovery in 


Value mat portionable to the Loſs; tor by the 


not be pro- 


pertionabie Joint Voucher, the Recovery in Value 


to the Loſs. muſt be Joint; whereas the Vouchees 

Die were Tenants in Tail of the whole, the 
one in Poſſeſſion, the other in Remain- 
der; and this indeed would be a great 


4 e if the Caſe were —— 


n 


1905 * he can, and vouch them all. To the 


but then after his Death the Iſſue in 


Tail will not be eſtopped, but may ſay 
that the other was Tenant in Tail 
in Remainder, had not any Eſtate in 

Poſſeſſion in the Land, ſo the Recom- 
pence will enure to him alone; and 


there is no Difference between this 


Caſe and the Caſe of Eare verſus Snow 
*in Plaw. 514. where the Huſband was #P, I 


Tenant in Tail of Lands, and a Pre- 


cipe was brought againſt him and his 


Wife, and they vouched over the Com- 


mon Vouchee, and the Recovery was 
held to be good; for there it was objec- 


ted that the Recompence i in Value, which 
was the Cauſe of the Bar, ſhould by 


the ſurviving of the Wiſe go to her 


by Concluſion, and ſo no Reaſon to 


bar the Iſſue in Tail; but it was held 
that the Iſſue in Tail ſhould not be 


Hound bag wy Eſtoppel, which his Fa- 
ther 
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upon the Foot of the Eſtoppel, for the 
Tenant in Tail will be eſtopped during 
his Life, to claim any more than a 
Moiety of the Recompence in Value; 


0 
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ther admitted by joining in Voucher 
with his Wile, any more for the Re- 
compence in Value, than he ſhould be 
by an Eſtoppel made by his Father, for 
the old Intail Land which is recovered 
againſt his Father, but was abatable 
againſt the Wife, to fay that ſhe had 
loſt Nothing, and that his Father was 
ſole Tenant in Tail, and ſhe had 
Nothing. Cro. El. 296: 5. and that he 
being. the Perſon hiv had loſt the 
. 1 9 7 * whole, ſhould have the whole Recom- 
pence, and that of the ſame Eſtate that 
he had loſt, and the Feme ſhould have 
Nothing. There was a Caſe in Trin. 
1657, Ret. 179 or 180. between Mur- 
rell and Osburn, a Report of which [I 
have under my Lord Chief Fuſtice 
' Bridzman's own Hand in a Manuſcript 
1 have of hi where this very Point 
came in Queſtion. My Lord Ch. Juſt. 
Bee was a very ſtudious Gentle- 
man, and though he kept to his Cham- 
bers, yet he had an ee brought 
5 him of al that palt 1 in the Courts. The 
£7 - Gale 
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Caſe was in a Formedon in Remainder 

| expectant upon an Eſtate Tail; the Te- 

nant in Tail pleads in Bar a Common 
Recovery on a Præcipe againſt the Gran- 

tee of Tenant in Tail, in which Tenant Tenant in 
in Tail and a Stranger were jointly Senger 
vouched, and vouched over the Common ved 


vouched, and 


Vouchee; and it was reſolved that this Wwuched over 


was a good Recovery, and bound all Ver, 

the Remainders: And Bridgman | Wen pod Ae. 
* tions the Caſe 22 H. 8. Br. Recovery 5 
in Value 27. is to the ſame Purpoſe; 
there the Feme was Tenant in Tail, 
and a Præcipe was brought againſt Baron 
and Feme, and they vouched over the 
Common Vouchee, and the Eſtate Tail 
was held to be barred; and there it is 
held, that though the Huſband ſurvived, 


yet this 3 ſhall bind the Iſſue in 


Tail; for the Recompence {hall go as The Recom- 


pence ſhall 
where the Land recovered ſhould have $9 = the 


Land reco- 


one : this 1 18 full to the Point; for the vered ſhould 
Sone; 


Huſband is as much a Stranger to the“ Sone. 
Wife's Eſtate Tail as may: Body; ; and 
ſo in Eare and Snow's s Caſe, is the Wile 


to 
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to the Huſband" s; and ee Diver- 
ſity between the two Caſes is, hats in the 


Caſe in Br. the Husband muſt be named, 
but in that in Plow. the Wife need not. 
He ſaid there was Caſe adjudged in 
the late Times in this s Ede 
and Palfreman, Hill. 165 1. which was 


reported obſcurely in 9zy/e. 319. but he 
had a Report of it in the ſame Book 
. 199 * of my Lord Bridgman's, where Huſ- 


band and Wife were ſeiſed of a Rever- 
ſion in Fee expectant upon an Eſtate 
for Life, and made a Feoffment in Fee 


to make a Tenant to the Precipe, but 


that happened to be void, becauſe the 
Tenant for Life continaied all the while 
in Poſſeſſion ;; but there a Præcipe was 
brought againſt the Feoffee, and he vou- 
ched the Husband and Wife, and they 


Fee, vouched over the Common Vouchee, 


Nect. 21. and that was held to be good; for if a 
Præcipe be brought againſt a Stranger, 


and he vouches Tenant in Fee-ſimple, 
Where Te- 


nant in Fas the Recovery i is good ach inſt Tenant in 


being vou- 


F ee- 
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Fee- ſimple by Eſtoppel ; but the Rea- 
ſon why ſuch a Recovery is not good 
againſt the Iſſue in Tail is, becauſe the 
Eſtoppel as to him is not binding; and if 
a Præcipe be brought againſt Baron and 
Feme, or Baron and Feme come in as 
Vouchees, the Wife is as much eſtop- 3 
10 Co. Mary 
ped as if ſhe was a Feme Sole, and Prriingror's 
there is no Diverſity as to the Eſtoppel, 885 
* if Tenant in Fee- ſimple be Tenant tox p. 200 
the Præcipe, or come in as ä f 
and to that Purpoſe is the Caſe in 
3 Cro. 21. where Tenant in Fee-Gimple 
expectant upon an Eſtate for Life bar- 
gained and fold to J. S. againſt whom 
a Precipe was brought, and: he vouched 
the Tenant in Fee-fimple, and the Re- 
covery was held to be good againſt him 
in the Reverſion and his Heirs: He 
concluded with the Caſe in 1 I,. 
0 + &. 418, that if the Her, 
at Common Law and the Heir in mon Levr ard 
Borough Engliſh be vouched, and cough Bn f 
| gil are vou 


ched and vouch over tlie Common Vouchee, the Heir in 5 Eng lift ha 1 
have the whole RECOmPENCE, and fo of Hears in | Gaveling. 


Dd vouch 
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vouch over the Common Vouchee, 
the Heir in Borough Engliſh ſhall 


have the whole Recompence in Va- 
Tue, becauſe he has all the Loſs, and 


ſo of the | Heirs in Gavelkind, &c. 


and ſo in the Caſe of Eare and Snow, 

the Wife, though ſurviving, ſhall have 
nothing, but the Iſſue in Tail ſhall have 
the whole Recompence in Value, becauſe 
bo here js is a he loſt the whole; ſo here, though there 
* P. 201 be a Joint Voucher, yet the Recom- 


cher, yer the Pence in Value ſhall go only to the Iſſue 


Recompence 


tall ez only Of Tenant in Tail in Poſſeſſion, and 


to the Iſſue * 


eee ee, ſucceſlively ; and conſequently the 
Tail in Pol. Common Recovery i is a good Bar. Judg- 


ſeſſion. 


ment was s given tor the Defendant. 


Trin. 


T rin. 6 Aung, in the Court 
of „ in Eject- 


Lanc. ſſ. hr Johnſon, on the ene 
of Jobn Earl of Angleſea, and Hen- 
rietia-Maria his Wife, and Lady 


Elizabeth Stanley, I; Plaintiffs. : 


- 


James Earl of Derby, and Others 1 


"Tenants, Defendants, 


LN F inter alia the Manor of La- 
. hom and ſeveral thouſand Acres 


of Land in Lathogr, and other Places 
* in the County of Lancafter, on Not *P. 202 
gulley pleaded on a Trial at Lancaſter 


Aſſizes, the Jury found ſeveral general 


Verdicts as to Parcels, and ter alia 
as to Croſs-Hall in Lathom, and all the 
Premiſſes, except the Refidue of the 


Manor of Lathom, two thouſand Acres 


Dd 2 „555 
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of Land in Lathom, Parcel of the ſame 


Manor, the Manor of Newburgh, two 


hundred and fifty Acres of Land in 


Mewburgb in Lathom, and New Park in 
Lathom : The Earl is found Not guilty ; 


and as to the Particulars excepted, Tad 


a Special Verdict. 


That William Earl of Derby was 
ſeiſed thereof in Fee, and being ſo 


ſeiſed, to the Intent that Sir Thomas 
Leigh and others might convey the ſame 
to Queen Elisabeth, her Heirs and Suc- 


ceflors, and that * Earl might accept 


from the Queen a Grant to the Earl 
and the Heirs Male of his Body, and 


for Default of ſuch Iſſue, to the Heirs 


Male of the Body of Sir George Stan- 


. 203 * ley, formerly Lord $:range, and ſhould 
leave the Reverſion in the Crown, en- 


ſeoffed the ſaid Sir Thomas Leigh, and 


others, and their Heirs. 


And the ſaid F coffees, being by Vir- 
tue thereof ſeiſed in Fee, did, in Pur- 


ſuance of the ſaid Intent, by Deed. in- 


rolled convey the lame the Eighth of 
December 


___ 
wy. 


—— 
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December 43 Eliz. to the Queen, her 


Heirs and Succeſſors. 

That Queen Elizabeth in further Pur- 
ſuance of the ſame Intention, the Se- 
venth of January, by her Letters Pa- 
tent, for divers good Cauſes and Conſi- : 

derations the Queen ſpecially moving, 
and at the Petition of the ſaid Earl, 
conveyed the ſame to the ſaid William 
Earl of Derby, and the Heirs Male of 
his Body; and for Default of ſuch 
Iſſue, to the Heirs Male of the Body of 
the ſaid Sir George Stanley, to be held of 
the Queen, her Heirs and Succeſſors, by 

the Service of one Knight's Fee. 

* That an Act of Parliament was made * P. 204 
the Eighteenth of November 4 Jac. 1. 
whereby it was enacted, That the 

« ſaid William Earl of Derby „ and the 
Heirs Male of his Body, and in De- 
fault of ſuch Iſſue, then the Heirs 
Male of the Body of the ſaid Sir 
George Stanley, ſhould enjoy the laſt 
mentioned Premiſſes, and that the 
King ſhould hold ſuch Eſtate, r ww 

c Title, 


A 


8 


A Treatiſy'of Cotto ne, 
as if the 


« Act 5 not t been: > 


That the ſaid Reverſion deſcended 


from the faid Queen to King James I. 
and that the faid Rees deſcended 
from him to King Charles I. 


That King Charles I. the Eleventh of 


July in the Eleventh Year of his Reign, 


made an Award under his Privy Seal, 
That William Earl of Derby, and Fames | 


Lord Strange, ſhould grant a Rent-Charge 
of 600 J. a Year, out of an Eſtate of ſuf- 
ficient Value, to Charles Stanley and the 


*P, 205 Heirs Male of his * Body, 3 for De- 


fault of ſuch Iſſue to James Stanley and 
the Heirs Male of his Body. 


That King Charles I. afterwards: by 


Letters Patent the Third of July 
13 Car. 1. reciting the Letters Patent 
of Queen Elizabeth, the Act of Parlia- 


ment, and the mil; and to enable the 
ſaid James Lord ge to perform the 
Award, granted the Reverſion to the faid 
Jaime, Food Strange and his Heirs, to be 


Z Holden oy the {ame Services. 


The 
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The King by the ſame Letters Pa- 

tent willed and declared, that the ſaid 
James Lord Strange, within a Year after 

the Date thereof, ſhould cauſe the Re- 
verſion to be granted or limited, that 

the Lands, &c. ſhould revert to the 
King in the ſame Manner as if the Let- 

ters Patent had not been made, charge- 

able nevertheleſs with a Rent-charge. 

The Eleventh of Augu/t 13 Car. 1. 

for Performance of has Award, by In- 
denture inrolled in Chancery, the * ſaid * P. 206 
Earl of Derby, and James Lord Strange, 
covenanted to convey within two Years 

the fame Premiſſes by Fine, to the In- 

tent the Rent-charge might be paid ac- 
cording to the Award, and that the Pre- 

miſſes in Queſtion ſhould go chargeable 
therewith to the Uſe of the ſaid William 

Earl of Derby and the Heirs Male of his 

Body ; and for Default of ſuch Iſſue, to 

the Heirs Male of the Body of Sir 
George Stanley Lord Strange; and for 
Default of ſuch Iſſue, to the Uſe of James 

Lord Strange, his Heirs and Aſſigns. 
iT __ Twenty- 
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Twenty-firſt of Auguſt 15 Car. 1. a 


Fine was levied of the Manor * Lathom. 


to the Uſes in the Covenant ; and there 
were Proclamations thereupon. 


That neither James Lord Strange, nor 


| his Heirs or Aſſigns, did within one Year 

| convey the Reverſion, ſo as the Premiſſes 

might revert, _ 

That Earl William was e by Vir- 
tue of the Eſtate Tail, which deſcended 


P. 207* to the ſaid James Lord Strange, and 


afterwards to Churles Earl of Derby, and 
afterwards to , illiam- George. Richard 
Earl of Derby. 

That . R ds 2 


ſo ſeiſed in Tail, made an Indenture, 
bearing Date the Ei ghteenth of Auguſt 
137. z. and ſealed and delivered the 


Thirtierh of the ſame Auguſt. 
The Indenture is found in hec V. erba, 


and appears to be a Bargain and Sale 
for a Year, from the Earl of Derby to 
Fohn Thornton and John Hayes, 1 the 
Manor of Latbom, the Capital Meſſuage 


and Demeſne Lands, Park, Waſtes — 


Rents of or in the laid Manor, and all 


Lands 


$5 


Lands and Hereditaments in Lathom, in 


the actual Tenure or Occupation of the 
ſaid Earl, and divers Lands and Here- 
ditaments in other Places, in Poſſeſſion 
of ſeveral Tenants therein named. 

That the ſaid William-George- bars 
| Earl of Derby made another Indenture, 


dated the N eee of * Auguſt, but P. 208 
firſt ſealed by him the Thirtieth of Au 


gut, the ſame Year. 


This Indenture is found i Ave V. . 
* appears to be a Releaſe from the 
ſame Earl of the ſame Premiſſes to 


Thornton and Hayes and their Heirs, in 


order to make them Tenants to the 


: Præcipe. . 55 
That at the Time i Sealing: 1 the 


two Indentures, there were blank Spaces 
left immediately after the Words Jobn 


 Harrock, in Tape to inſert the Names 


of other Tenants of Lands in the Towns 5 


mentioned in d 4s Indentures. 


That a Writ of Entry was ſued out 


| of the Manor of Lathom, Se. the Nine- 
tenth of Auguſt 13 * 3. returnable 


Ee che 
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the firſt Day of the next General Seſſion 
of Aſſizes at Lancaſder. 


That the firſt Day of the next A 


ſizes, (to wit) Wedneſday the Third Day 
of an wie 13 . z. the Writ was 
returned; the ſecond Day the Earl, 


who is rocked and ſummoned, ap- 


. 209 * peared, and vouches the Common Vou- 
chee, and thereupon a Recovery is ſuf- 
tered, and the Demandants have Judg- 
ment to recover Seiſin; and pray a 
Writ of Seifin, returnable on _— 


next in the ſame Seſſion. 


That on Friday the Fifth of 8 


ber the Spaces were filled up with the 
Names of ſeveral other Tenants of 


Lands in the ſame Manors and Towns, 


which Names were inſerted by the ſaid 


Thornton, Party to the Deeds. 


The Jury further find that - : 


George-Richard Earl of Derby being fo 


Cale? as aforeſaid, of the ſaid Refidue 


of the ſaid Manor of Latbom, and the 


faid two thouſand Acres of Land in 
Ss"; the ſaid Manor of N ewburgh, 


41 two 


A Treatiſe of Common Recoveries; | 


two hundred: and fifty Acres of Land, 
Parcel thereof in Newburgh in Lathom, 
of New Park, and of the Meſſuage and 
ſixty Acres iy Lathom, called Vew 
Park, 2 Auguſt 29 Car, 2. in Conſide- 
ration of Five Shillings, made * a Bar- p. 210 
gain and Sale for a Year to Heneage 
| Lord Finch and others of (inter alia) the 
ſaid Manor of Newburgh and Me Park . 
in Lathom. 
That the Third of Auguſt the fame 
| Year, he made an Indenture of Releaſe 
of the ſame Premiſles to the fame Par- 
ties and their Heirs. 
The Releaſe is found 17 1 2 7 1 
and is (inter alia) of the Manor of New- 
burgh and New Park, to hold the ſame 
to the Truſtees and thai Heirs, to the 
Uſe of the Truſtees and their Heirs, 
during the Life of Dorothea Helena then 
Counteſs Dowager of Derby, in Truſt 
to pay her a Rent of 600 J. a Year 
Quarterly for her Life ; and from and 
after her Deceaſe, then as to the Manor 
® of ner and Mew Park, to and for 
2 the 
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5 A x Treatiſe of of Common Recoveries, 


the Uſes of ſuch Perſons, for ſuch Eſ. 
tates, and with ſuch Powers and with 


fuch Remainders, as in and by the ſaid 
Act of Parliament of the Fourth of 
OP, 211 Kin g. James I. is limited and * expreſſed, 
"a in ſuch Sort and Manner as the 
ſame ſhould have gone, if this preſent 
Settlement had not been made; and the 
ſaid Earl covenants to levy a: Fine to the 
Uſes in that Deed. 
That a Fine was levied accordingly 
the Twentieth of Augut 30 Car. 2. 
with Proclamations of (inter aha) the 
Manor of Sa wtf and New Park in 
Latbom. 
That the Manor of adn þ and 
two hundred and fifty Ares « Land, 
Part thereof, lye in Lathom ; that Wew 
Park, at che Time of the Settlement, 
29 Day: 2. was Parcel of the Manor of 
Lathom, and was ever ſince reputed Par- 
cel thereof; but both Newburgh and 
New Park, at the Time of the Settle- 
ment, 29 Car. 2. and the Recovery 
3 15 W. 3. were in 1 the Foſſeſſion of Do- 


pot bea 


© A Treatiſe of common Recoveries. 


rothea Helena, Counteſs Dowager of 100 


Derby, and the ſaid Lord Finch and 


others the Truſtees, ' at the ſame Time, 1108 
* were ſeiſed thereof for the Life of the * P. 212 A nl 
faid Counteſs Dowager. 08 
They find that William Earl of Der- 1 
by had Iflue James, who had Iſſue v0 

| Charles, who had Iſſue William-George- : #0 
Richard, who died without Iſſue Male . — 1 
4 Nov. 1702. 
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That the Defendant Earl 8 EW 
Heir Male of the Body of Charles, and 
younger Brother of the laſt Earl Wil- 
liam-George- Richard, and Great Grand- 
ſon and Heir Male of the Body of the 
faid Earl William. 
That the Leſſors, the 8 of 
Angleſea and Lady Elizabeth & tanley, 
are Daughters and Co-heirs of Ear! 
 Hilliam-George-Richard; that on his 
Death they entered and made the Leaſe 
to the Plaintiff prout, &c. and whether 
the Defendant the Earl be Guilty as to 
theſe, the Jury ſubmit to the Tons 
of the Court. 


A Treatiſe of Common Recoveries. 
Lord Chief Baron Ward was of Opi- 
nion with the Defendants, as. to the 
vYP, 213 * Manor of Lathom, &c. on the Stat, 
| 34 H. 8. which reſtrains Tenant in Tail 
5 the Gift of the Crown from aliening, 
againſt the Opinion of the other three 
Barons, who held the Intail in this Caſe 
was à fraudulent Contrivance, not with- 
in the Meaning of this Statute. The 
Caſe on the Statute of Mortmain was 
cited, as it appears in | Farmer's Caſe, 
3 Co. 78. 5. and more largely in Mag- 
aalen's College Cale, 11 Co. 7 3. 5. 74. 
As to the filling up the Blanks after 
the firſt Day of the Aſſizes, they all 
agreed, that being by Conſent « = 
Parties, though the Words inſerted 
might be void, it could not avoid the 
Deeds as to Winnt was contained therein 
at the Time of Sealing; and beſides, 
the Deeds had then done their Office, 
and made a good Tenant to the Præcipe 
tor the Hen of Lathom, and what 
was compriſed. in the ale che Heft 
Day of the Aſſizes. 8 
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*As to WVewburgh and New — *P. 2 14 


Baron Price cited the Caſe 1 Inf. 3 
b. that if a Leaſe for Life was 5a Y 
the Reverſion remains Parcel of the Ma- 
nor, and paſſes with the Manor; which 
was not denied by any of the Barons, 
and ſeemed to be agreed by all; but 
they diſtinguiſhed this Caſe, as being by 
Dezd and i ine, and held it therefore a 
Diſcontinuance and a Temporary Seve- 
rance, during the Life of Dorothea He- 
lena, Counteſs Dowager of Derby; and 
therefore the Recovery was void as to 
theſe, for want of a good Tenant to the 

Præcipe. 

. purſuant to his: Judgment i in 
; Ejectment, the whole Manor of Lat hom 
(except Vewburgh and Mew Park, and 
except Croſball, which ſtood upon an- 
other Title) was adjudged for the De- 
fendant, and therewith above 1000 J. 
per on. in Leaſes for Lives have been 
held and enjoyed under this Recovery 
ever ſince, as Parcel of the Manor 
wherein 


AT Treatiſe of Common FROERAY 


P. 2157 * wherein the Intail was barred ** this | 


Regorery. 3 

The Authodities for the Roverſions on 
F rechold Leaſes for Lives, remaining 
Parcel of the Manor, are wer many, 


beſides 1 Inf. 324. 6. 


18E. z. * B. and F. leaſe 5 for Life, and : 


33115. . 38. : then levy a Fine of the Manar, and the 
Reverſion paſſed. 
Plowd. Con. The Diverſity, that after a Leaſe for 


ny 52. Life of an Acre the Reverſion remains 


luft. 334. b. Parcel of the Manor, and paſſes there- 
with; but if the Manor be leaſed, ex- 


„ cept an Acre, the Acre is ſevered. 
Fits. Brer. So an Advowſon appendant granted 
36116. f. 38. for Life remains appendant, and paſſes 


de. With the Manor or Lands to which. it is 


= 
Hh 3 


58. Grant, V I, 2, 120. 121. Manor 


D. 1 Roll. Abr. 633.  Diſcontinuance 


. Big. 26 3. E 
*p, 216 And the Stat. 7 H. 8. c. 4. concern- 


ing Avowries for Rents 1 Services, 
ſeems 


TDbeloals Digeſt of 2 Tits, £ 37. cap. 
un. droit deuxfois demande, 2 Roll, Abr. 


= e Amr mum > 6. ae 6 ii Ea. 


| A Treatiſe ot Common Recoveries, | 
ſeems built on this Foundation; _ 
ſuch Reverſions are compriſed and paſs 
in Recoveries as Parcel of Manors. 1 11.08 
And it ſeems owing to the Diſuſe of 1 
Real Actions that this comes now to be NM 
queſtioned, Hi 
IV. B. Upon the Death if illiam-. 
Georg e-Richard Earl of Derby, Mr. 
Starkey of Preſton was appointed by Earl 
Fames, and Mr. Ward by the Coheirs, 
to inſpect the Writings and adjuſt their 
reſpe ctive Rights to the Eftates of the 
rare Earl; and this Point, vig. That 
the Rewarkions on Leaſes for Lives paſ- 41.1 
ſed by this Recovery as Parcel of the e „ 
8 was agreed by them, and after 
wards, upon a Reference to the Earls of $1 
Pembroke, Rocheſter and Scarborough, 
the fame Point was admitted. And 
laſtly, after the Judgment given in the 
Exchequer, upon a Reference to Mr. 
Richard. Webb and others, whereby at 
laſt * all remaining Diſputes were ſettled & P. 217 
between the Heir Male of Earl William 
and the right Heirs of the late Earl Il. 
e liam- 
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A Treatiſe of Comivit Recove ries. 


Tiam- George-Richard ; All the Manor of 
Latbom in Poſſeſſion and Reverſion, ex- 
cept Croſshall, Newburgh and New 
Park, was awarded to the right Heirs, 
and the ſame have ſince been ſold and 
enjoyed accordingly. 
= And note; The Determination by 
| the Barons in the Caſe of Wewburgh and 
1 New Park, that the Fine in this Caſe 
made the Severance of theſe Parcels 
from the Manor, ſeems to imply that 
in other Caſes where there is no Fine, 
there is no Severance, but the Reverſion 
in Fee remains Parcel, and paſſes with 


the Manor according to the former Au- 
thorities. 


PR E c E- 
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* * PRECEDENTS of Rules rer 218 


ee Fines and * 
cCoveries. 


Eafter 34 Car. 2 


Between Richard T regeare, Wie, 


Gent. Plaintiff, and Vicho- 
las Gennys, Gent. Defen- 
dant. 


of Cn with the Appurtenances 
in Trewithicke Chapel Grounds, Chapel- 
59 Meadow, Hendra Meadow, Twinna 
.  Waies, in the Pariſh of Lanceſton, 
St. Mary Magdalen la Witton, and 
St. Thomas the Apoſtle, 1 in the — 
of C ornwall, 


16 May. J Oraſmuch as it appears to Comyns 387; 


the Court here, after the 


Examination as well of the Plaintiff and 
N e „ Defor- 


A Treatife of Commion Retoverles 


Deforcient, as upon the Inſpection and 

* p. 219 * amninattyrr of the Fine levied between 
the Parties aforeſaid, and the Indenture 
declaring the Uſes of the Fine, that by 

the Omiſſion or Miſpriſion of the Clerk, 


who made and ingroſſed the Præcipe and 1 
Concord of the ſame Fine, he ſuppoſed 
the ſaid Tenements to lie amongſt others 5 
in the Pariſh of Lanceſton, when in Fact A. 
there is no ſuch Pariſh within the whole 8 
County of Cornwall, but ou ght to be fl 
in the Pariſh of Ss. Stephens 0 Lan- 9 
ceſton; 1 10 ordered by the Court, that H 
as well the Precipe and Writ of Cove- || t] 
nant, as all Entries and Records of the | b 
ſaid Fine, in all Offices which it hath = 
paſſed through, be amended and re&ified || t 
by putting in the Words (Sr. Stephens © 
near) as by Law it * to be done. * 


By the Curt. 
cee. 


Hilary 


* 


A Treatiſe of Common Recoveries, 


"Hillary 5 Anng. 0 


Courteney, Eſq; againſt Blake® deer 
and his Wife. 


12 Tab. P ON reading a former 
Rule of the Ninth In- 
ſtant 1 in this Term, made be- 
tween the ſaid Parties, and upon the 
Affidavit of Vathaniel Lott, it is ordered, 
that the Writ of Covenant in this Cant 
be amended by inſerting theſe Words 
(and Knouſton) in the aforeſaid Writ, and 
that all Entries and Proceſs made there 
on be amended by the ſaid Writ, ac- 
W to the ſame Rule. 
On the Motion of Serj. 1 


By he Court. 
| C 22 5 


Hillary 


A Treatiſe of Common Recoveries. 


ren * Hillary 3 Amie: 


mes 


nn Eſq; againſt Blake 
and his Wife. 


| I I Nov. T is ak that the Deſor- 
E | cients, upon Notice of this 
Rule to them given, ſhew cauſe to this 


Court on Tueſday next why the Writ of 


Covenant in this Cauſe ſhould not be 
amended by inſerting therein (and Kno- 
on) and why all the Entries and Pro- 
ceedings thereupon made out by the ſaid 
Writ ſhould not be amended. 


Hy the Court. 
” oper. 


7 ze ſame againſt : the ſame. 


07 0 wit) PON reading a former 
Feb. 6 Rule of 11 Nov. in 
the laſt T erm made between the ſaid | 


Partics, 


A Treafiſe of Common Recoveries, 


* Parties, it is ordered that the Defor-*® 
cients, upon Notice of this Rule to 
them given, ſhew Cauſe to this Court 


EE, 222 


on Monday the laſt Day of this Term, 
why the Writ of Covenant in this Cauſe 
ſhould not be amended by inſerting 
(and Knmlon) and why all the Entries 


and Proceſles thereupon made by the 
ſaid Writ ſhould not be amended | ac- 
IN to the ſame Rule. 


2 44 the Court 


Mich, 13 Car. 1 


Drake and Another againſt 
Biddulph. 


en a certain Fine was pro 
ſecuted here in Court between 


* Biddulph, Plaintiff, and 2 
Brown, Widow, and John Brown, De- 


| Gulſtone. 


Comyns 387. 

e100 
5 ts Name 
of Broke and 
Others v. Bid. 
aulpu, 


E forcients, of two Meſſuages and one 


1 „ 


A Treatiſe of Common Recoveries, 


*P. 22 z? Garden, with the Appurtenances i in the 


Pariſh of Sr. Albans in Great Wood-treet, 


Tondom, in the Term of Eaſter laſt, that 
a Recovery thereof might be Had of 
the aforeſaid two Meſſuages and one 


Garden in the Term of the Holy Trinity 


laſt, and in the ſame Term the * 


ſaid Biddulph, by the aforeſaid Fine 
being Tenant, . . at the Bar here 


and vouched to Warranty the aforeſaid 
Jahn Brown, Clerk; nevertheleſs the 
Prothonotary in his Remembrance wrote 
and entred the Præcipe and Recovery a- 
foreſaid to be had of one Meſſuage and 
one Garden, and afterwards a Writ of 


Entry upon Dilſeiſim in le paſi was pro- 


ſecuted of one Meſſuage and one Gar- 


den, according to the Entry in the Pro- 


8 thonotary 8 Remembrance, returnable i in 


the Octave of the Holy Trinity in the 


ſame Term, where it ought to have been 
of two Meſſuages and one Garden, ac- 


cording to the ſaid Fine and Concord 


between the Parties aforeſaid, and the 
P. 224 true Intention of them: Now upon 


the 


e Aa voy” 8 RL 3 


the Affidavit of George Almery of the 
Truth of the Premiſes, and the Exa- 


mination thereof in Court, in the Pre- 


ſence of the Parties aforeſaid, and by 


their Conſent, it is ofdered by the Court, 


20 Octob. that the Curſitor of London 
amend the Writ of Entry aforeſaid, and 


make it of two Meſſuages and one Gar- 


den; and that the Entry of the Reco- 
- way thereupon and other Proceſs made 
out by the Clerk of the W 
be likewiſe amended. 

On the Motion of Serj. Heath. 


8. 
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Mich. 29 Geo. - 4, B. 


Between Craghill and others 
Plaintiffs, and Pattinſon 
and his IWife, and Nichol- 
| ſon and his Wife and others 


Deforciants. 


ſerting the Words (et Melmerby.) 


Nota; This Motion was made on the 
behalf of Jobn Nicholſon claiming Title | 
to Lands in Melmerby in Cumberland, 
under the ſaid Fine and Deed of Uſes, as 


5 3 and Heir of Jobn Micholſon one 


— n 8 2 7 


Fine levied in Trinity Term in 
the firſt Year of his late Majeſty, 5 
was ordered by the Court to be amend- 
ed according to the Deed to lead thje 
Uſes thereof, by ſtriking out the Word 
(parochid) and inſerting the Word ¶paro-— 

_ chiis) inſtead thereof, and alſo by in- 


of 


' oo Ae BB. 


A Treatiſe of Common Recoveries, 


of the Deforciants ; which was oppoſed 


by. Joſepb Carleton, claiming Title to the 


| ante Lands (if not barred by the Fine 
as Heir to Mary the Wife of the ſaid 
John Wicholſon, one of the Deforciants, 


Gon a 
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A Treatife of Common Rerobri 


P. 2agb 


Cooke, 


Hill ; Anne. 
Betwerd E Aar e Kt. 
and William Longueville, 
Eſq; Plaintiffs, and Henry 
Farl of Clarendon and 2 
ward Hyde, Eſq; Son and 
Heir apparent of the ſame 
Earl, Deforciants; and be- 
tween Anthony Heck, Gent. 


| 5 Demandant, Edward Abney, 


Kt. and William Longue- 
ville, Eſq; Fenants; Ed. 
ward Hyae, Eſq; Son and | 
Heir apparent of Henry | 
Earl of Clarendon, Vouchee. 


Of Tenements in Laverſtoale, Pitton, 


Weſtgrimſtead, Alderbury, St. Martins 


 Winterborne, Earles and Pirton, other- 


wiſe Parton, otherwiſe Puriton, in the 
County of Milis. 


11 2 eb. Oraſmuch as it appears to 
the Court here, upon the 
Inſpec- 


A Treatiſe of Common Recov ries, 


Fo... Inſpection of a certain Indenture tri- 


* | 
partite brought here into Court, bear- P. 226 


ing Date the Seventh Day of Ne, . 


in the Thirty-fifth Year of the Reign 2. I was 


moved that 2 


of the late King Charles II. made be- Common Re- 
tween the aforeſaid Henry Earl of fans” 


was ſuffered 


Clarendon and Henry Hyde, Eſq; of ut nie 


Years before 


the firſt Part, the Aorefaid Edward might be a- 


3 ö mended, by 
Abney, Knt. and 27 illiam Longueville, inſerting "the 


Efq; of the ſecond Part, and the afore- ar 


the Name of 


ſaid Anthony Heck of the third „ 


proper Place 


declaring 70 Uſes of the ſaid Fine and according to 


f the Deed to 
Recovery, that the Names of the Places lead the Utes 


called Clarendon and Clarendon Park in were, The 


| Word (Trul) 

the ſaid Indenture mentioned, in which bad by Mi- 
ſtake been 

lies great Part of the Lands and Tene- inſerted in 


the Recovery 


ments agreed by the ſame Indenture to 2 Ne 
be compriſed i in the ſame Fine and Re- fan Advov- 


ſon, not as a 


covery, were 3 out of the ſaid Vill chere 


the Lands 
Fine and Recovery, by the Miſpriſion hid. The 


| of the Clerk who proſecuted the ſaid r 


ed the ſame 
to be amend- 


| ed cocnrdiaply: by the Deed to lead the Uſes. Between Tarte Demandant, 
" Rawlins Tenant, Pullen and his Wite Vouchees. Nora; The Eſtate whereof 
this Recovery was ſuffered, was in Truſtees at the Time of the ſuffering 


thereof, who were not Parties thereto, nor to the DEF of Uſes. See 2 Barnes 


1 Hh Fine 


A Treatiſe of Common Recoveries, 


Fine of the Octave of the Purification 
in the Term of Sz. Hillary in the above- 
ſaid Thirty-fifth Year, and the ſaid Re- 
covery of the Term of Eafter in that 
. 227 * ſame Year; and alſo upon reading 


In Michael- divers Rules formerly made by the 


- mas Term 


25 Geo. 2. Court here, for adding the Nane of 


It was moved 
ihat a Reco- Places omitted in divers Fines and Re- 


in kal coveries, it is ordered by the Court that 


1 the Forfiter of the County of Wits 


beracen H. amend the Writs of Covenant and En- 


been Deman- 


im, Tes try between the Parties aforeſaid, by 


and another 


1 inſerting in the ſaid Writs, next 4 a the 


Fairfax Vou- Word Pr 110, theſe Words (Clarendon 


| chee of Lands 


in the Coun- and Clarendsn Park), and alſo that all 


ty of the 


r York. . Parts of the ſaid Fine between the 
Parties aforeſaid, and the Recovery a- 
the praz-r of foreſaid, and the Exemplification there- 


might be a- 


mended 3 in 


the Seitn, 


e and the Writ of Seiſin between the 


Return of the 


I rit of Seiſin might be made perfect by the Clerk of the Return Office, the 
proper Officer who makes the Return: This Writ being rightly directed to the 


Sheriffs of the City of York, but not returned in the Name of any Sheriff, tho 
a miſtaken Return in the ſingular Number inſtead of the Plural, was indorſed 


on the Writ: The Prayer of Seiſin and the Return of the ſaid Writ were or- 


dered to be firſt amended, and then the Roll and the Exemplification thereof 


accordingly. For the particular Amendments mage and {ſpecified 1 in the Rule, 
Sce 2 Barnes 24, 25. 8. C. 


aid 


3 


A Treatite of kemmon | Recoveries, 


ſaid Parties, be athended on Record, in 
the ſame aforeſaid Words (Clarendon and 
Clarendon Park) in all Places neceſſary. 

On the Motion of Mr. 0 Brodarick | 
and Cheſhire. 


By the Court. 
Darby. 


wy Mich. 6 Car. I. : F. 226 


Skinner and Others ag gainſt Gulſon. 
Land. 


Hereas in the Feen of Sr. Hil- 
lary in the Fifth Year of King 
, upon a Writ of Entry upon 
Diſſeiſm in te poſt, the Tenant vouched 
to Warranty Arthur Gouldinge, Gent. 
and Aune his Wife, of fifteen Acres of 


2 Land 


A Treatiſe of © Common Beeg vertes, 


Land and one Acre of Meadow, with 
the Appurtenances in Alpbamſton and 
Lamar ſbe in the County of Efſex : Now 
upon Inſpection of the Feoftment made 
by the afbrefaid Gouldinge and his Wife 
to the ſaid Tenant, it appears that the 
aforeſaid Acre of Meadow lies in Great 
Henney, and not in Lamarſbe; and fo 
the aforeſaid Writ of Entry was proſe- 
cuted, by the Miſpriſion of the Clerk, 
2 Tenements in Aahbamſton and ; 2% 
* P. 220 marſhe, and a Common Recovery 
Eaſter 22G. thereupon 3 and an Exemplification of 


. Reco- 


very was a- the ſame was had, where it ſhould have 
mended in 


F Tenements in Alphamſton and 
1 8 Great H. enney therefore it is ordered 


the Week by the Court, that the Curſitor of the 
(adjudged,) 


and inſerting County aforeſaid amend the Wri * of : 


the Word Entry aforeſaid, and that the Name of 


s Barves Jo. the aforeſaid Village of Lamar ſhe be 


and 23. 8 


this we A expunged by him, and in the Mace. : 
to the Act of 
the Court in thereof the Name of the Village of 
bog Great Henney be. inſerted ; and that the 
Prothonotary's Clerk Alſo amend the 
Fury. of the Recovery aforeſaid, and the 


Exem- 


A Treatiſe ot Common Recoveries. 
Exemplification thereof; and alſo the 
Writ of Seiſin proſecuted upon the Writ 
of Entry aforeſaid, according to the faid 
Writ of Entry aforeſaid ſo amended. 


By the Court. 
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Wightwick and Another a- Sen 1 
„„ an li 


TON Inſpection as well of a Somyns 387. i 
| 5 3 8. C. cited. 84 
certain Indenture made between 1 


Thomas Maſters, Tenant, of the one 

Part, and Humphrey Wightwick, Gent. 

| | FED Ti ab 1 7255 Between 
and George MWigbiwicb, Gent. Deman- ger De- 


5 | N 1 8 0 1 1 m indant and 
Lockley Tenant: The Writ of Seiſin was teſted 2 Die Junii anno 1 3 Georgii 

_ Regis returnable tres Trin. The Return was thus, Virtute iftins brevis mihi 
directi 12 Die Funii Anno infraſeripto habere frei Wiilielmo Watjon plenariam 
Seiſinam de acris infraſeriptis cum Pertinentiis prout interius mibi Preacipitur. 
Johannes Lock miles et Willielmus Ogborne miles Vicecomes Midaleſexiæ. Now the 


Words Anno infraſcripto, refer to the Tefte of the Writ which was in the 13th 
Year of King George the Firſt, but the 12% of June in the Return was in the | bt 
Fri Tear of King George the Second: The Court upon reading the Wrir and nw bi | 
the Return, ordered the Yearto be amended, as a Miſpriſion of the Clerk, with ; {0 
out any Rule to ſhew Cauſe. H. 26 G. 2. Ex relatione 17iljen Serwientis ad legern. | bl 
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4 Treatite of been Recoveries, 


dants, of the other Part, ſhewn here 


in Court for declaring the Uſes of a 


Recovery here in Court, between the 
Parties aforeſaid, had in the Term of 


St. Hilary laſt paſt, and alſo upon the 


Copkibahes of the aforeſaid Thomas 
Mafters then preſent here in Court, it is 
found that the Recovery had ſhould be 
of three Meſſuages, one Dove-houſe, 
four Gardens, eighty- ſix Acres of Land, 
twenty Acres of Meadow, and fifty ; 
Acres of Paſture, with the Appurtenan- 
ces in Sibington, Meuchurch and Mar- 
ſham in the County of Kent; but upon 

*P. 2 '3 1 Oath of William Codd, one of * the At- 
tornies of this Court now preſent here 
in Court, it appears, that as well in the 
Writ of Entry of that Recovery had in 
the aforeſaid Term of $7, Hilary, as in 
the Writ of Seiſin thereupon alſo proſe- 
cuted, and in the Entry of the Recovery 


N e the aforeſaid Word Meuchurch, 


by the Negligence of the Clerk, was in- 
trrely omitted; now it is ordered by the 
Court, the twenty firſt Day of June in 


this Ae Term, chat as well the Writ of 
" £ "Entry 


A Treatiſe of Common Recoveries: 
Entry + as the Writ of Seiſin, and the t The Cou:* 


refuſed to a-* 


Wy of that Recovery between the mend the. 
He al * 
Parties aforeſaid of Record be amended, e n 


and the aforeſaid Word Metochurch in all Hebe. 


caule there 


of them be inſerted, and that as well was no M7 


prifion of the 
the writs aforeſaid, as the Roll of the Clerk, nor 


any Thing to 


Entry of Recovery Alen be brought amend by; 
into Court here for the Purpoſes Are une 


having en 
ſaid, and amended here in Court, with- the Writ a- ( 


greeable to 


out Delay i in this Particular. | ” the Inftruc- 


tions. Be- 
tween Wynne and another ese dat Themas Tenant, and Apperly and Lis 
Wife Vouchees by Hill. 18 Geo. 2. See 2 Barnes 14, 15. 8, C 


7 On the Motion of Mr. Serj. Clarke. 


| By the Court. 
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A Treatiſe of Common Recoveries. 


_ *P. 232 - "Ito. 1000, ZEAL 

race. Fine between George Parker, 
 F'q and Thomas Foley, 
Plaintifts, and Charles Cot- 


ton, Eſa; and his Wife, 0 

Deforcients. 
Fine from the Day of the Holy Trinity 

in three Weeks, 1649. 
PO N the ſeparate Oaths of the 
| aforeſaid George Parker and 
Oils Cotton made here in Court, and 
by Conſent of the ſame Charles Carton 
preſent here in Court, it is ordered by 
the Court this 19 Wo. that the Name 
of the Village of Faterfall by the Neg- 
ligence of the Writer omitted, be put in 
as well in the Writ of Covenant as in 
certain other Parts of the aforeſaid Fine. 

On the Motig ion a of Serj. G. Clarke. 
| EM 4, By 7 he Court. . 
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CAPUT. 1 
F the Origin, Nature and Uſe of Com- 


mon Recoveries. „ 
Concerning the Ori igin of Eſtates Tail, if 5 
any among the Romans or Jeus, invented by 
the Feodal Law, and were firſt introduced | in- 
to England by the Conqueror. 3 
All 8 at Common Law Fee- ſimple, Sta- 
tute de Donis created Eſtates Tail; the Miſ- 
chief of theſe Eſtates, and the Reafon of it. 5 
What Reputation Eſtate Tail had ſeveral Ages. 
Concerning the Origin of Common phe. 
ſuppoſed W ſome to be begun by Taltarunis 
Caſe 


0s 
„ - Hot? 
— 


FFF 


Caſe, but rather to ariſe from the Reaſons 
drawn from Octavian Lombard's Caſe. Page 
6,9, 10 
The Recompence in Value, the Reafon of the Iſ- 
ſue. being-barred, though only a Fiction, and 
this Fiction occaſioned the learned Cavils 
againſt Common Recoverie.. 11, 12 
Common Recoveries bar where no Recompence; 
as Tenant in Tail, Remainder for Vears ſuffers 
a Recovery, Remaidder barred, though” Re- 
compence cannot extend to a Chattel; ſo Te- 
nant in Dower and contingent Remainders 
barred without a Recompence. 13, 14 
Recompence in Value is the Reaſon for barring 
the Iſſue; but the Reaſon for barring Remain- 
ders is, Recoveror is in of the Eftate Tail, 
which continues, and Common Recoveries a 
Conveyance excepted out of the Statute, and 
an inherent Privilege annexed to Eſtates, Tail. 
1 
When Tenant in Tail is vouched, 4 comes in 
of the ſame Poſſeſſion he had before, and. to 
Warrant it; and when one enters into War- 
: ranty, the Law will always preſume there was 
one on Feoffment or Grant. 15 16 
Common Recoveries like Adverſary Recoveries, 
and ſuch judgments, but Recoveries on Title 
cannot be to a Uſe, as Common Recoveries 
are. Recovery binds Blood and diſapproves 
the Title; though ſeveral Diſcontinuances af- 
Mt We Recoyeror may enter; and though 
c 0 ] Rec- 


rh. 


| Recoveries reflected on by ſome Statutes, coun- 


tenanced by others. Page 17, 18, 19 


The Uſe of Common Recoveries. 

Common Recovery bars Iſſue, Remainders and 

Reverſions, and Recoveror comes in under 
Tenant in Tail, and is liable to all his Charges, 
and enlarges the Eſtate Tait; if he comes in 


as Vouchee, he eomes in "of all Eftates; if 


s Tenant to the Præœcipe, only the Eſ- 
tate he then had is barred; for the Recom- 
| pence extends not to that he had not. 20, 


27, 22, 23 


Where the Iſſue has no Recompence he is not 
| barred, and therefore Recovery by Default 


: without Voucher binds him not, but on En— 
try he is remitted; but aliter where he has or 
may have Aſſets and Recovery in Value, 23, 


24 


Are favoured, and Fine, Recovery and Deed to 


lead the Uſe are one Conveyance. „ 
Where Recovery is to be ſuffered by the Father 


on Marriage of his Son, it 18 CEA to do it 


with treble Voucher. — "20,27: 
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CAPUT II. 


F the Tenant to the . 
The Reaſon why there muſt be a Te- 
nant to the Præcipe; if there is none, the I- 
ſue in Tail may plead Nient Tenant. Page 
- 48; $9 
If there be a good Tenant before the Return of 
the Writ, it is good; if he were not Tenant 
at the Return, he might abate it by Plea of 
Non. tenure; bot if he vouches, he admits 
the Writ, but Vouchee may counterplead the 
Tenancy ; but if he does not, it is good againſt 
them all by Eſtoppel, but the Tenant recovers 
not in Value: becauſe he loſt Nothing. 29 
If Tenant became Tenant after the Voucher, 
Judgment is given on the Voucher, not on 
the Præcipe, fo binde. — 0 
In Common Recoveries if there be a good Te- 
nant any Time before Judgment, it is good; 
and if he comes to the Land by his own Act, 
he cannot abate the Writ; aliter if by Act 
in Law, as Diſcent. — 30, 31 


If there is no Tenant, the Demandant cannot 


ſue Execution againſt him, nor he againſt 
Vouchee ; and Eſtoppels, though of Record, 
bind not Iſſue in Tail; aliter of Tenant n 
Fee, E Recovery binds him, though no Tenant. 


32, 33. 
If 


T A B L A. 


If an Eftranger that has Nothing is made Te- 

_ nant with the true Tegan, it hurts not, Page 

4 

 Lefſte for another 8 Life makes a Leaſe for Yes 

and died, and he in Remainder being Tenant 
in Tail ſuffers a Recovery, and void, for Free- 

hold was. in Leſſee for Years by- Occupancy. 


34 
Haſband Tenant for Life, Remainder to Feme in 
Tail, Precipe againſt both ill; ſo if there be Te- 
_ nant for Life, Remainder in Tail. Præcipe 
_— againft both ill; ſo againſt Mortgagor and 
Mortgagee, becauſe Land recovered in Value 
5 ſhall be in the fame Degree as the Land loſt. 
| Ladle given to Huſband and: Wife, and FL | 
| Heirs of the Body of Huſband, Remainder 
over, Huſband alone ſuffers a Recovery, it is 
no Bar; but if Hufband diſcontinues, and 
Præcipe againſt Diſcontinuee, and Huſband 
comes in as Vouchee, it is good to bar Baron, 
not Feme. — 38, 39 
Concerning Tenant to Ihe, Precipe by Difleifin. 
0 
Concerning Surrender by Tenant for Life 9 5 
make a good Tenant to the Præcipe. If a 
Recovery be of a Manor, Part whereof is in 
Leaſe for Life, needs no Surrender 3 the Rea- 


ſn is this, 41, Sc. 
Surrender by Tenant for Life muſt be to him that 
has the | everſio. : 80 


1i Ro Term 


e e nenn > 


1 1 1 1 


Term for Years: binders hot Recovery ; and by 
_ Statute of Glouceſter, Tenant for Years in Lon- 
don, may falſify. — Page 51 


Fine levied, and a Writ of Entry againſt Conu- 


Recovery good without a Tenant to the Precipe, 


ſee, and no Uſe declared of the Fine, yet a 


good Recovery. F696 4" Dll 1 52, 54 
' Statute, of; Frouds extends 4 Truſts, not to Uſes. 


= 


_ where, Party has a Ffee.— 55 


Tenant to the Præcipe may be made by Fine, 


Releaſe, Feoffment, Bargain and Sale inrolled, 
and though good before Inrolment, it is ſafeſt 
to inroll it before the Recovery ſuffered. 56 


If Tenant to the Præcipe appear to be made 


It was il 


when the au- 


thor wrote "bo 


but is now 


helped by the 
ſtat. 14 Geo. 


2. C. 20. 


15. by Releaſe dated after the Return of the Writ, 

it is ill. Termor made Tenant to the Præ- 
cipe, extinguiſhes not his Term. Judges in- 
tend a Tenant to a Præcipe or Surrender, 
where Rn of ten Years 1 . 


EY 59» 60. 


carvr 


CAPUT Ul. 


H 0 may . a Common Recovery. 

Infants cannot: Whereof the Privi- 

| leges Infants bave by Law. Page 60, 61 

If an Infant ſuffers a Recovery, either in Perſoh 
or by Attorney, it is erroneous, but by Guar- 

_ dian by Privy Seal it is good. 63, 62. 
Concerning the Diſability of Coverture. Of the 
antient form of Examination of a Feme Co- 


Vert in a Recovery. — 656 
Common Recovery by : a Feme Covert, bars her 
Dower. ——— + 66, 67 


Lands given to Huſband and Wife, and the Heirs 
of the Body of the Huſband, he grants, a Pre- 
cipe againſt "Grantee, the Huſband is vouched, 
and vouches over, bars the Intail, not the 
Wife: But if Lands are given to Hoſband and 
Wife, and the Heirs of their Bodies, he diſ- 
continues and comes in as Vouchee, no Bar; 
ſo if Lands given to Huſband and Wife, and 
the Heirs of the Body of the Holand: and 
Præcipe againſt him The „ 68, 69 
Lands given to Huſband and Wife, and the Heirs 
of their Bodies, Præcipe againſt them, and 
they vouch Common Vouchee, good; ſo if ta 
| Huſband and Wife, and the Heirs of the Bo- bw 
£1 2 „ 85 1 


| | ; 
_ * a 7 * # &---.4% 
T A U. L . A. 


dy of the Wife; but if it be to Huſband for 
Life, Remainder to Wife in Tail, Præripe 
againſt both ill. — Page 70, 71 
Huſband and Wife Tenants in Special Tail before 
Marriage, Remainder to Huſband in Tail Male, 

| Remainder to J. S. in Fee, Baron grants, a 
Præcipe againſt Grantee, who vouches Baron; * 
and doubted, if barred for a Moiety. br. 
Concerning Recoveries by Ideots and Madmen. 
= - 
An Office finding one an Ideot a PL - 
who had before levied a Fine, ſer afide, and 


the Fine held gold. — 725 73 
Tenant in Tail attainted, diſabled to ſuffer a 
Recovery. —— 73 
Alien, where his Recovery bars the Eftate Tall, 
and where not. . 

The King cannot ſuffer a common Recovery. 


„ 


Women Jointreſſes difabled to ſuffer Recoveries 
by Stat 11 H. 7. c. 20. 75. 76 


PFeoffment to the Uſe of a Man and his Wife, 


and the Heirs of their Bodies, Man dies, ha- 
ving Iflue B. Feme is diſſeiſed, B. releaſes to 
Diffeiſor with Warranty, and has Tflue C. and 
dies, Diſſeiſor ſuffers a Common Recovery, 
and vouches Feme; this bars not C. 77 
A Man ſeiſed in Fee marries, and has Iſſue a Son, 
his Wife dies, he marries again, and ſettles his 
Eſtate on himſelf, his Wife, and the Heirs of 
their Bodies, and dies; Mother and Son join 
in Nee bars the A - 9 98 
"BY Lands 


T AB U A 


Lands ſettled on Baron an eme i in Tail; Baron 
dies, leaving a Daughter, Feme enſeint with a 
Son, Recovery by Wife and Daughter bars 
not the after born Son, Page 78,79 
If a Man ſettles Lands with his Daughter in Tail, 
in Conſideration of Money paid by the Huſ- 
band, it is out of the Act; but if 4 Land be 
ſold by Baron and Feme, and Lands purchaſed 
w—_ ſeitled, aliter..— . 79, 80 
Lands limited to a Man for Life, Remainder to 
bis Wife in Tail, Remainder to a Stranger in 


Fee, out of this Act. — 2 — 80 
If Huſband and * join, they may bar the Ive 
80, 81 


: Karri ſciſed ; jure ux, they levy a Fine, and Lands 

rendred Ha them in Special Tail, he dies, ſhe 

may by Fine bar the Iſſue.— 8 
If Land move from any Anceſtor of Baron awith- 


4 mad AS -:- — 82 
By this Statute Recoveries by - Tenant for Life Stat. 32 H. . 
void. go fol 


Recovery at Common Law by Tenant for Life, 
bars him in Remainder, becauſe the particular 
Eſtate and Remainder are but one Eſtate. 
483. 84 
| Remainder Wy in the King cannot be diſconti- Stat. 3435 
nued or pulled out of the King by Common H. 8. c. 25. 
Recovery; and ſuch Remainder cannot be di- 
veſted by AQ of OY: but by Act i in A 


4 bo 


1 * 5 K A 


If the King's Anceſtor, not being King, makes 
Gift in Tail, this is out cf the Act; ſo if Sub- 
ject created an Eſtate Tail, and Reverſion is 
granted to the King. If Tenant in Tail of 
the Gift of the King, make a Gift in Tail, the 
ſecond Donee not within this Ack. Page „ 

88 
9 the King grant an Eſtate Tail and reſerve the 
Reverſion, and after he grants the Reverſion, 
Recovery good, and bars all, GB 
Where the Reverſion is granted to the King for 
Life or Years, it may be barred; fo wherever 
| Reverſio) is ſevered from the Crown, and 
> Peiviey 8 89 
Wbere King is Donor, and ſome little Altera- 
tion is made in the Intail by a private Act of 
Parliament, yet if Revetſion continues in the 
King, it cannot be barred. 80, 90 
If the King procure a Subject to intail Lands on 
his Servant, and it — on Record, it is 
within the Act, © — 91 

The Tenant in Tail muſt do or ſuffer, and bare 
Permiſſion not within the Act; fo Nonclaim 
on a Fine. k0k, 02 


"a 14Eliz: Hinders all Tenants for Life, in Poſſeſſion or 
c. 8, 


Right, from ſuffering Recoveries, or to come 

in as Vouchees. 92, 93 
ee 14 Geo. For Amendment of the Law concerning Com- 
2. cap. 20. mon Recoveries. ö YUP" Margin 


CAPUT 
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CAPUT IV. 


x V \F what Things a Common Recovery may 


be ſuffered, and what not. Page 96 


Reputed Manor pafſeth Lands within a Liberty, 
and a Place known. 975 98 


Of a Rent, Penſion, Cc. 


If a Man have a Moiety or third Part of Lands . 
and ſuffer a Recovery of all, the 1 or 


third Part paſſes. — 
How a Recovery is to be ſuffered of Copyhold 


Eſtates. 7 - mah; 100, 102, 103. 104. 


Recovery of Lands in Auen Denieſne. — 8104 


Recovery of a Truſt Eſtate 90d, without Te- 


- + . nant to the Pracipe. — 104 
Common Recoveries ſhall have a large and be- 


nign Conſtruction. 105, 105, 107 


CAPUT V. 


H E 3 3 a „ee Re- 


covery with ſingle and with double 
Yourner, — 1808 


3 Ws 


TAGVUVLA 


If a Recovery be with ſingle Voucher, it is a good 
Bar of the Eſtate the Tenant in Tail was poſ- 
ſeſſed of, but no otherwiſe ; but if comes in as 
Vouchee, bats all _— he ever had. Page 

109, 110, 111, 112, Sc. 

The Iſſue in Tail can never be barred, but where 

there is a real or poſſible Recompence by Re- 
covery in Value. — I 


CAPU-T- VL 


H A Ti is or is not died by a Common 
Recovery,  —— 117 
Recovery enlarges the Eſtate Tail, and lets in all 
| Tenant in Tail's Incumbrances. 119, 120, 
121, Cc. 

Tenant in Dower, or Jointreſſes, who Ju: ina 
Recovery, barred, 3 
Tenant for Life, Remainder in Tail, he in Re- 
mainder leaſes to commence after the Death of 
Tenant for Life, and after Tenant for Life 
and Remainder-Man ſaffer a Recovery, the 


Leaſe is good. — 1344. 125 
If Tenant in Tail grant a Rent or Leaſe, Reco- 
very makes theſe good. 9 125 


Com- 


Common Reeovery bars contipgent Remainders. 


Page 12 5, 126, 127 
Bars not executory Deviſes nor a ſpringing Uſe, 


127 


What an executory Deviſe is, 12 
The difference between an executory Deviſe and 


a contingent Remainder. 128, 129, 130, 131, 


. 132 
Where there is no Eſtate Tail executed, Recovery 


bars not. — 142; 13%, 134 


Bars not a Poſſibility or a contingent Executory 


Eſ tate. 5 
If one who has an Eſtate for Life, with Power to 


make a Jointure, ſufter a Recovery, his Power 


is extinguiſhed ; aliter of a collateral Power to 


135, 136 


make Eſtates. + 
Gift | in Tail determinable on the Donee's paying 


100 J. Remainder to B. in Tail, Tenant in 


Wes before Day of Payment ſuffers a Reco- 


very, all barreds _ 3 


Failure of Iſſue Male barrable; 41 if prece- 


dent Gift in Tail, rendring a Rent, the Rent 


not barred by a Common Recovery; but if 
e to re- enter, „that barred. 136, 137, 


Sc. 
If Iſſue in Tal comes in by Title Paramount, 


Recovery bars not. — 139 
A Man ſeiſed Jure LU for Life, Remainder in 
Tail to B. Remainder to C. Baron bargains 


and ſells, and ha 6 againſt Bargainee, who , 


6K 


onen 


136 
Term ſubſequent to an Eſtate Tail, as to riſe, on 


vouches B. this bars the Intel and C. alſo. 
Page 140. 


Lands limited to B. and his Heirs as long as ſuch 


a Tree ſtands, barrable by Recovery, if Te- 
nant in Tail levies a Fine with Proclamations, 
though Intail extinct, 8 Recovery 


good. — — — 440 


Bars a aas not in Efe, ſo contingent N. 


mainders. * — as . 


CAPUT vn. 


F o EN? Recovery i in Value. 1 42 
Concerning Vouchers at Common Law, 
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